

DELlfl UNIVERSITY LIBRARY 

time 

01. No. Vi! a- 7 ’.N3 * 

3 Date of rele«-»e for lonij 

Ao. No. jUlSS ^ ■'-f f f 

This book should £e returnod on or before tho date li*Bt stampei 
below. An overdue oharge of one anna will bo chiuged for each day 
the book is kept overtime. 



History and Constitution 

OF THE 

Courts and Legislative 
Authorities in India 


BY 

HERBERT COWELL, Bar.-at-law. 

Tago\e Law Piof&sor, 1870—1872. 


SIXTH EDITION , REVISED BY 

S. C. BAGCHI, LL.D., Bar.-at-law, 

Principal, Unioersity Law Callage, Calcutta ; Tagore Law 
Professor, Calcutta Unioersity (1914). 


CALCUTTA 

THACKER, SPINK & CO. (1933), LTD. 
1936. 



PUBLISHED IN MAY MCMXXXVI 
BY THACKER, SPINK & CO. (1933), 
LIMITED 

PRINTER IN CALCUTTA BY 
THACKER’S PRESS AND DIRECTORIES, 
LIMITED 

ALL RIGHTS RESERVED 



PREFACE 


M The student of Constitutional Law 

t 

realises at every turn tlie truth, of tlio saying — 
the roots of the present lie deep in the past 
Professor Cowell had fully antieipatod'the value 
oi this observation, since made classical* by Sir 
William Anson, when he delivered his Tagore 
Law Lectures on the. History and Constitution 
ot the Courts and Legislative Authorities in 
India. The “ lectures ” i& successive editions 
have formed a reliable handbook for every person 
interested in the history and growth of, the 
Indian institutions concerned. But there have, 
been many changes in the law affecting them, 
and the Indian Legislatures, in particular, have 
been re-cast, re-constituted aud progressively 
expanded in a succession of Reforms Acts passed 
since the Fifth Edition of the book was published. 
So at the invitation of the publishers I have 
prepared this new edition of what may be 
regarded as the standard treatise on the subject. 
The additions and alterations found necessary 
have been made so as not to interferSSm any way 
with the framework and scheme of the original 
book. The early history of the Privy Council 
has had, however, to be re-written in the light 
of the results of recent research, and, a new 

( v ) 
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chapter has been, added embodying the sub- 
stance, trend and purposes of recent enactments 
affecting the constitution of British India in its 
various aspects, so that the present book gives a 
fulx" explanatory account of the Institutions in 
question as they stand at the date of publication. 

In the work of revision I have derived 
substantial help from one of my former colleagues 
at the • University Law College, Professor 
N. N; Ghose, sometime Tagore Law Professor, 
Professor and Dean of the Faculty of Law 
( 1926 — 1934 ) at the Dacca University, and 
author of the standard book on Comparative 
Administrative Laio. He has written out the 
entire chapter on the recent reforms and his 
expert knowledge, which he laid unreservedly 
•at my disposal in this work of revision, has 
added considerably to the value of this new 
edition. 


S. C. B. 
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CHAPTER I. 

Early History : the Grant of the Dewanny. , 

Introduction — Commencement of estahiisHfed Institutions-^ 
Character of antecedent history — First introduction of 
Europeans into India — Early history of the East India 
Company— Territorial acquisitions — Fall 'of the Mogul 
Empire — Aggressive policy of the Company — Settlement in 
Bengal — Position of tho English, before their Conquest— - 
Legislative Authority of the Company during that period— - 
Charter of Elizabeth — Of James I — Of Charles II— Of 
William III — Charters of 172fl and VTK — .Indicia! Authority 
of the Company during that period 1 — Necessity for obtaining 
it — Early Charters — Mayors’ Courts — Jurisdiction of tl>e 
Govornor and Council — -Mayors’ Courts and Courts of 
Bequests — Subjugation of Bengal — Civil Disorders and 

Anarchy — Elements of Civil OrdeT— -Relations of the Mogul, 
the Nabob, the Crown and the Company — First Attempt 
to re-organizo Society — Grant of the Dewanny — Its effect-^ 
No Judicial Coercion over Europeans — Reforms of Lord 
Clive — Necessity for Grant of Definite Authority. 

The purpose of the work is to present a general view 
of the legislative power and judicial authority now 
and ’heretofore* exercised in British India. And _ jn 
doing .so it will he unnecessary to refer with the 
accustomed detail to the various enactments passed 
during the rule of the Company in reference to this 
subjeot. The earlier legislation is treated at length i» 
Harrington’s Analysis, which was published in 1805 ; 
and a long string of Acts and Regulations is to be 
found in Auber’s Analysis, Morley’s Digest, and other 
works. The object of this volume is to sdjrarate the 
existing legislative and judicial institutions from the 
previous history of those institutions, reducing the 
latter as much as possible to a continuous narrative. 
The subject is preliminary to the study of the laws* in 
force in British India, and deals with, the character 
o, hc 1 
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and powers of the councils and tribunals which res- 
pectively make a,‘id administer those laws. In any 
question of difficulty as to the source and early 
boundaries of power in reference to any institution, 
the particular enactments relating to it must always ' 
be consulted. So fax as Tegards the legislation of the 
past, its general character and historical bearing will 
heTC alone be explained ; that which regulates existing 
institutions will be treated in greater detail. 

The suppression of the Indian Mutinies and the 
assumption of the government in name as well as in 
reality by the English Grown in 1858 led to a consolida- 
tion and re- establishment of the Indian Empire ; and 
the year 1861, in which the Indian Councils’ Act and 
the Indian High Cpurt#’ Act were passed, marks 
the close of a tedious and intricate period of Indian 
constitutional history.^ From 1861 to 1919 . the date 
ofv the Montag u-Chelmsford Government of India Act, 
that h istory will be seen to have developed along lin es 
o f which the foundations were those laid in 185 &. 
and 1 Rfil . (fundamental changes were initiated^ in 
the constitution, and Junctions of " the legi dative 
authorities, and partly also in the structure' and 
working of the executive gover nm ent, by the Govern- 
ment of India Act of 1919, in order to give effect to 
the intention of the British Parliament and Government 
to confer a measure of responsible government in the 
Provincial administrations in India, by way of 
experiment more or less. ^The Government of India 
Act of 1835 ^recently enacted, (contemplate! an even 
more radical departure from the ideas that underlay 
the Reforms of 1858 — 1861^ The coining years may 
be expected to see(tho establishment of the beginnings 
ofran All-India Federation with self-governing British 
Indian ProVinwCB- and self-acting. Indian States for 
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units, and the institution, as a necessary coJollary 
thereto, of an All-India Federal t^ourt} 

Constitutional history in India has had nothing’ 
to do with the steady spontaneous growth of national 
institutions. It is a record ot experiments made by 
foreign rulers to govern alien races in a* strange land, to 
adapt European institutions to Oriental habits of life, 
making definite laws supreme amongst peoples who 
had been accustomed to associate government with 
the exercise of arbitrary and uncontrolled authority. 
There is considerable vacillation of purpose exhibited 
in those experiments, influenced as -they have been by 
conflicts of opinion and the rivalry of interests, but on 
the whole there has been* a steady advance towards 
higher conditions of progress. 

■ The year 1781 marks a most important era in the 
history mow under consideration) It terminated a, 
period of fierce animosity and struggle between thpsei 
who wished to see English law and Courts of Justice? 
introduced at once into the country and rendered 
supreme over the Executive, and those who considered 
that '•such a policy was wholly impracticable, and that, 
circumstanced as the English then were, Government 
must for a long time to come control the authority of 
the Courts. Qh commenced the era of independent 
Indian legislation ; of the authority of the Supreme 
Court, as it continued more or less to be exercised for 
eighty years ; of the establishment of a Board of 
Revenue “ entrusted with the charge and administration 
of all the public revenues of the provinces, aw} invested 
in the fullest manner with all powers and authority, 
under the control of the Governor-General and 
Council ” ; * of tho recognition by Act of Parliament 


1600— 1765. 
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2 Halting ton's Analysis, ft 357 
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of the established Sudder and Provincial Courts ; and 
of the recognition^ by Aot of Parliament and in the 
Revised Code of Bengal of the right of Hindus and 
Mahomedans to be governed by their own laws and 
Usages. The plan of government, both as regards legisla- 
tion and the Coprts of Justice, in that year assumed a 
definite shape, and although many changes of course 
ensued in the long period (1781 — 1861^ which separated 
the administration of Warren Hastings, the first 
Grovernox-Greneral of India, from the close of that of 
Lord Canning, its first Viceroy ; Qtill they were changes of 
detail, often of gr^at importance, but leaving unaltered 
the general character of the system then introduced^ 

The year 1781 may therefore well be taken as the 
first dividing point <?f time at which the character of 
- that history essentially changes, at which the boundaries 
|jaf, authority have at last become strongly defined. 

r 

Previous to that date the general character of 
Indian history, or of the history of the government by 
the English of their Indian possessions, is seen to have 
been one of military struggle and civil tumult jnter- 
spbxaed with occasional efforts to organize society. A 
vivid description of it is given by Lord Macaulay in 
his celebrated Essays on Lord Clive and Warren 
Hastings. The chief centres of interest axe the in- 
dividual efforts and achievements of the two powerful 
chiefs who laid the foundation of the British Empire 
in India, and to whom the natives of India owe a juster 
government, greater security, greater wealth, and 
means of social happiness and order than they ever 
experienced before or would ever have been likely to- 
obtain had Clive and Hastings never lived, 

<■> Previous to that date, moreover, the history of 
Courts aud ’’Legislatures was intermixed with the 
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history of the Executive, and they must he pursued 1600— I7«s. 
together. Eoi^notwithstanding the -vjell-meant attempt, 
in 1773, by means of the Supreme Court then, established 
to introduce law and order, the rash and ignorant though 
well-intentioned policy, of which that scheme betrays 
the existence, only increased the civil confusion, and in 
the midst of the greatest disorder almost paralysed 
the aiithority of government, without substituting 
any other means of security for life 'and property^ 

(|t will be convenient, therefore, to divide the history of 
this subject into two portions ; to give a general view 
of the Company, its conquests and its efforts at social 
organization with reference to surrounding circum- 
stances down to 1781, and afterwards to trace the 
subsequent history of the, legislative and judicial 
institutions, which by that tffne had sprung into 
separate and definite existence. 

The first branch of the snbject is worthy, of 
considerable attention, (it includes within its scope 
the two most important events of the grant of the 
Dewanny by the Mogul Emperor, and the Parliamentary 
atteinpt to settle Indian affairs by the Regu lating Act. ^ 

Those occurrences refer exclusively to Bengal. The 
other Presidencies were governed in imitation of the 
policy pursued by the Supreme Government in reference 
to the chief Presidency. The problems of difficulty 
were worked out in Bengal and their solution was 
transferred to Madras and Bombay. 

^To start from the beginning, the Portuguese were KiratTin- 
the first European nation who persevered- in carrying 
on trade and acquiring dominion in India. Their y”™ into 
countryman Vasco da Gama had discovered the passage 
round the Cape of Good Hope, and thus for a whole 
century conferred upon the nation to which he belor^ed 
a monopoly of tjade and commerce "in the- East. 
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Subsequently the Dutch followed the Portuguese, and 
subverted their flower. Finally English merchants 
endeavoured to prosecute trade with India, and their 
efforts proving successful, a Char ter was granted by 
Queen Elizabeth i n th e year 1600, incorporating the 
LondonEast India Company, and giving to t£em the 
exclusive right "oF trading ‘fo all parts of Asia, Africa, 
and America boyond the Capo of Good Hope, eastward 
to the Straits of Magellan) 


With regard to the existence of the Company, it 
seems 'that after the restoration of Charles II various 
attacks were mad* upon the existence and enjoyment 
of exclusive rights which had been conferred by the 
Crown irrespective of Parliament ; but they were made 
without effect, (jn 1698, rl! however, another Company 
was incorporated under authority oTan Act of 
Parliament hy a separate Charter u nder the name of t he 
English Eaii’T5aia"C5!iipahyl ’Ten years afterwards 
the two X'dmpanies” werif” imrfed under the award of 
L ord Go3oIphi n~m the sixth year of Queeri~Ann e , 
the Charter granted by Williain III in 1698 remaining 
as. the foundation of the privileges r of the united 
Company, under which the Court of Directors' was 
constituted and the General Court of Proprietors was 
vested with the chief authority and control over the 
affairs of the Company. This constitution remained 
unchanged till the Regulating Act of 1773, undor the 
provisions of whioh statute a Governor-General and 
Council were first nominated, with power over the 
whole of jjko Company’s possessions in India, a Board 
of Control being shortly afterwards formed at Home^ 

Lve yeais^ which elapsed from 
the union of the two Companies under the award of 


r * Se^O & 10 William Sc Many, Chap. >44. 
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Lord Godolphin down to tie Regulating Act o C 1773, 
jgreat acquisitions of territory weje made ; and the 
position of tie Company was gradually changed from 
that of tenants of factories, owing obedience to the 
Mogul Emperor, to one of practical and independent 


sovereignty^ 

(With regard to acquisitions of territory, the first 
possession of the English was the island of Bombay, 
ceded to Charles II in 1661 by the King of Portugal 
as part of the marriage dowry of the Infanta. Charles 
II granted it to the East India Company, which'about 
the same time gained possession oLsome factories on 
the west coast of India. Somewhat later, factories 
were established at Madras arfcl other places on tire 
east coast. Last of all, the? Company made trading 
settlements in Bengal, and founded Calcntta. The 
factories of Bombay, Madras, and Calcutta became 
the leading factories in their different localities, %nd 
exercised control and supervision over the subordinate 
depots and places in their vicinity?^ 

(The ruin of the Mogul Empire proceeded with 
great rapidity 'after the death of Aurungzeb in 170.7. 
He was succeeded by a series of nominal sovereigns, 
whose dominions were invaded and whose authority 
was defied.b The MahratLas overran the country," 
which they 'either subjected to their rule or wasted hf 
their plunder. (_Even the European factories were in 
danger, and the settlement of Calcutta was fortified 
and enclosed within the Mahratta ditch) ( it was 
d uring this feud bftf.wr>nn +,htv-MahTaf,t,a and tjip. tyTahur 
Tjeflmp . which spread from one end of the empire toJh c 
Other and threw the—- ndmle pppjpRuJa jpjfo r.nnfpginn. 
tftjit the "French and English first began the work o f 
con quest and annexation. ) T he conquests of 4h e 
French, the principal of which waF»in*the Madras 
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Presidency, -were first disputed by Clive in the year 
17.4D, and from tl&t time the power" of the English 
continued steadily to increase, and that .of the French . 
tgjlecline. ^In a very few years the English occupation 
of Madras was placed beyond tbe reach of French 
aggression) the vigour and force which the long 
rivalry had developed serving for the time to secure to 
the Presidency of Madras the loading rank in the 
Company’s settlements. 

(Thus Madras became the most important possession 
of the 'Company. It was the scene of the early victories 
of Lord Clive, and of the first successful efforts to 
acquire political powej and dominion over the country. 
It was not, however, till the'middle of the 18th century 
that the Company began to combine military and 
political aims with the 1 ordinary pursuits of a mercantile 
corporation.) Its rivalry with the French, the neigh- 
bourhood of the Mahrattas, and the frequent attacks 
to which it was in consequence exposed speedily 
converted its Madras servants into soldiers, and paved 
the way to occasional conquests. ^Eventually the 
decay of the Mahomedan power in India; the incursions 
of the Mahrattas, and the rivalry of the French render- 
ed it necessary for the Company to choose between 
immediate withdrawal and a policy of aggression) 

^lp to this time, although the English had built 
Fort William and settled in Bengal, they had not 
departed from the character ot merchants and factors!) 

accession of Sura] ah Dowlah in 1756, who enterea 
upon a pplioy of repression which he had not the 
resources to sustain, was the commencement of a 
series of struggles which ended in the establishment ot 
the Company’s authority in the Lower and afterwards 
in die Upper Provinces of Bengal. The capture of 
Fort William 'ind the tragedy of the^BIack Blok roused 
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the vengeance of the settlement at Madias. ' Clive 1000 — 1785. 
came to Bengal, re covered Calcutta and in the’_next 
year (1 7 571. bv the ba ttle of Plassey,, des troyed the 
power of Surajah Dowlah, and obtained posse_ssioj£. of 
Moorshedabad, with authority over the whole jjf 



The foregoing observations will serve as a sketch Position of 
of the* origin and progress of the Company and its belo^their 
conquests down to and shortly after the battle of C0Iiquesl1 ' 
Plassey. (Daring this period wherever the English 
s ettle d, except in the island ’oTTSombay, "wLTclT'had 
been ceded in full sovereignty to Charles II, the general 
character of their position was that it was obtained by 
leave of* the Native Govenimei^ In Bengal especially 
their settlements were fouilfied^ and their factories 
fortified with that leave, in districts purchased from 
the owners of the soil by permission of that Government, 
and held under it by the Company aB subjects owing 
obedience, as tenants rendering rent, and even as 
officers exercising by delegation a part of the authority 
of the Native Government.*) 

The ordinary consequences of this state of things- *- 
would' have 'heen to r ender lEeT EnglfsF'subject 'toThe 
Native Government and amenable to its laws. (|Eey 
could "not, howev or, be governed by_ the law of the 
K6ran,~a n3r~tEer efore fr om necessity theyj’emained 
subject totheir own law, and were obliged, to take 
measuresTof" int roducing and administering it. Before 
the English assumed sovereign powers and independence 
of native authority, their position was* extremely 
anomalous. Though their factories were part of the 
dominion of the Mogul, their own law was administered 


* See judgment of Lord Brougham in the Mayor of LyonP v. 
East India Company, 1. Moore’s Indian Appeal, p.*272. 
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on them, and their own national character imparted to 
them as complete^ as if they were parts of English 
territory. A foreigner residing in them and carrying 
on trade was held to take his temporary national 
character not from the Mogul dominion, to which they 
were subject, but from the British possessions'!^ 

lender these circumstances, it became necessary 
in very early days of the existence of the Cdmpanv 
that the Crown should grant to them certain legislative 
and judicial authority to be exorcised in their East 
Indian possessions. That authority, however, it seems 
clear, was only intended to bo exercised over their 
^English servants and^ such native settlers aB placed 
themselves under then protection. With regard to 
the early legislative ^utEority, the Charter of Queen 
Elizabeth in 16 01 granted to the Governor and Company 
or the more partTof them (being assembled) power, long 
before they possessed any territory or sovereign 
authority, “ to make, ordain, and constitute such and 
so many reasonable laws, constitutions, orders, and 
ordinances, as to them or the greater part of them 
being then and there present, shall seem necessary 
and convenient for the good government of thfe’said 
Company and of all factors, masters, mariners, and 
other officers employed or to he employed in any of 
their voyages, and for the better advancement and 
continuance of their trade and traffic ”. They were also 
empowered to put in use and execute such laws, “ and 
at their pleasure to revoke and alter the same or any of 
them asxoecasion shall require 5: , and to provide such 
pains and penalties by imprisonment or fine as might 
seem to them necessary to secure their due observance. 


See the Indian Chit}, per Lord Slow ell. 3 Bob. Actm. Rep., 
12 at P r29. 
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\James I by bis Charter, granted in 1609, renewed 
the same power, both Charters containing the proviso 
“ so always as the said laws, orders, constitutions, 
ordinances, imprisonments, fines, and amerciaments be 
reasonable and not contrary or repugnant to the laws, 
statutes, or customs of this our realm,’ 5 .') 

Cpharles II’s Charter, granted in 1661, contained a 
similar * provision^ 

In the Charter relating to the island of Bombay, of 
which the sovereignty had been ceded, gra nte d by 
Charles II in the year 1669, a similar power of legisla- 
tion was given. ' 

VjUl these early Charters jpere surrendered when 
the wo Companies were ^amalgamated under the 
award of Lord GodolphinJ Hie laws passed in 
pursuance of them were directed to be published ; but 
no trace of them now exists. They probably were for 
the most part concerned with the trade of the Company, 
preserving its monopoly and repressing interference. 
It is probable that the powers were not extensively 
used but it was,necessary that they should exist, i: 
oideB Jbo provide for any emergency that might arise.'" 

^he Charter granted by William III in 1698 
became the foundation of the United Company, which 
was subsequently called the East India Company.* 
By it, the Company were vested with the government 
of all their forts, factories, and plantations, the 
sovereign power being reserved for the Crown. Courts 
of Judicature were also established as before, hut 
nothing was then said about a power of legislation. 

In George I’s Charter of 1726, which also estab- 
lished the Mayors’ Courts, the Governors and Councils 
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* Vide 3 & 4*Wm. XV, Chap. SB, Section 111. 
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Chapter , of the three Presidencies were vested with the power 
'' ' “to make, constif&rfce, and ordain bye-laws, rules, and 

ordinances for the good government and regulation of 
the several corporations hereby created, and of the 
inhabitants of the several towns, places, and factories 
aforesaid respectively, and to impose reasonable pains 
and penalties upon all persons offending against the 
same or any of them Such laws and penalties„were to 
'be agreeable to reason, and not contrary to the laws 
and statutes of England. } They were not to have 
any force or effect until "Ehc same had boon approved 
and confirmed by order in writing of the Court of 
Directors. And then the Charter proceeded : “ We 
do hereby ordain and declare that none of the corpora- 
tions hereby created shall have a power or authority 
to make any bye-laws, rules, or ordinances whatsoever 
other than such rules as they are respectively by these 
presents empowered to make ”, The Charter of 1753 
gave a similar power, omitting the passage quoted. 


With regard to the grant of judicial authority to 
be exercised in the Company’s settlements, wo might 
durinjflLat — -reasonably expect that it would be" called for and 
period. Required before the necessity arose for establishing any 
legislative authority. The actual decision of disputes 
iu an infant society is of practical importance long 
before the necessity of a definite body of rules is felt. 
Moreover, the English were supposed to bring with 
them such of their own laws as were applicable to 
them in the circumstances in which they were placed. 
And factories established amongst races alien in 
religion, habits and customs have always been deemed 
by the law of nations which has prevailed in 
Christendom to be so far exclusive possessions, or at 
le%st privileged places, that all persons during their 
residence within" them have been .considered for most 
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purposes to be clothed with the national character of lcoo — 1765. 
the State to which the factory has belonged. 

Accordingly it seems that as early as 1618, Sir Necessity tor 
ThomSErRoe, the Ambassador of James h hacT secured obtaumis lb ‘ 
by treaty^ with the Mogul the privilege, for the factory 
a tS urat, that disputes between the English only should 
be decided by themselvesA The East India Company, 
belore the end of the 17tj£ century, had obtained and 
made use of permission to build fortifications at Madras 
and Calcutta, and thus established and defended their 
own authority within then- own factories^” Cnder 
these fortifications, Natives built bouses as well’ as 
Europeans. And when the Nawab * on that account 
was about to send a Kaji, o]/ Judge, to administer 
justice to the Natives, the Company’s servants bribed 
him to abstain from this proceeding. At the same 
time they held the island of Bombay under a grant in 
perpetuity from the Crown of England. It was 
absolutely essential, therefore, in very early days that 
some authority to administer justice and some regularly 
constituted judicial authorities should exist in the 
possessions of the Company. 


(In the earliest Charters granted by the Crown, Early 
power was given to the Company in a general and c ' mtU ‘ lu 
indistinct way to administer justice to those who 
should live under them. In 1661 Charles II gave by 
Royal Charter to the Governor and Council of the 
several places belonging to the Company in the East 
Indies power “to judge all persons belonging to the 
said Governor and Company or that should* liwo under 
them in all causes, whether civil or criminal, according 
to the laws of the kingdom, and to execute justice 


f gee judgment of Lord Brougham in Mayor oJ^Lyons v. l?ast 
India Company, 1 Moore's Indian Appeals, p.*272. 
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accordingly \ In grants to the Company within the 
next 'thirteen yc^rs of the islands of Bombay and 
St. Helena, full power was given for the exercise by the 
Company of judicial authority according to the British 
laws. A.nd in 1 683 Charles I I granted a further Charter 
in whiclT tho royal will was declared ~fchaFjL’ Court of 
Judicature should be established at such places as 
the Company might appoint ; to consist of one” person 
learned in the Civil laws and two merchanfsT all To be 
appointed by the Company, and to decide according 
to^^S-sby’ and good conscience and. according to the 
lawS~ahd"custdms of "merchants by such rules as the 
Crown should from time to time direct either by the 
Great Seal or Privy* S^al ; failing which directions by 
such ways and means a'sjjhe Judges should think best. 
These provisions wfit’e continued in some subsequent 
Charters, but they do not appear to have been effectual 
for the purpose for which they were framed.^) 

(^In less than twenty years after the United Company 
was established under the Act of Queen Anne, its 
Court and Directors represented by petition to George I 
— tjiat there was great want at Madras, Fbrt Williaip, and 
Bombay of a proper and competent power and authority 
for the more speedy and effectual administering 
of justice in civil causes, and for trying and punishing 
of capital and other criminal offences and misdemean- 
ours ; and they accordingly prayed permission to 
establish Mayors’ Courts at these places. Thereupon 
the existing Courts, whatever they may have been, 
were superseded, and i n the year 1726 (I3th Geo. I) 
t he Crown by Letters Patent established Mayo rs’ 
C ourts at Madias, Bombay, and Port ‘William,, ea ch 
consisting of a Mayor and nine Aldermen, seven of 
w £om with tEeTviayor were^equix ac Lto be natural b om 
British 8ubfeotsc_ The y were deolared to be Courts nf 
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.Record, and were empowered to try, hear, and deter- ieoo— 1765. 
nune~all civil suits, actions, and plfjas between party 
and party/) 

✓Bv virtue of the same Letters Patent each Local •Jutisdie- 

J _ . _. ,, tion of th- 

* Government consisting of a Governor and Council was Governor 

constituted a G overn ment Court of lipcord to which '< l '"uncil. 
appeals from the decision of the Mayor’s Court might! 
be made." In causes involving sums under 1,000 
pagodas/ 1 the decision of the Government Court was 
final ; if the snm involved was above that amount an 
appeal lay from the Government Court to the Klfig in 
Council . ) The Government Court was further consti- 
tuted aLourtof Oyer and Terminer, and was authorized 
and required to hold Quarter sessions for the trial of 
all” offences excepting high* treason . (The Mayors^ 

Courts were empowered to grantprobates of _ wills and j 
admmstratio n to the effects of Jntegtates^ 

' The Charter of George I recited that the Company 
,c had by a strict and equal distribution of justige very 
much encouraged not only our own subj ects, but 
likewise the subjects of other princes and the natives of 
adjacent countries to resort to and settle in the saj/L - * 
forts,' towns, factories, and places, by which means 
some of them had become very populous, especially 
the places called Madras, Bombay, and Port "William, in 
Bengal It also recited that “ there was great want 
in all the said places and in other settlements of the 
Company of a proper and competent power and 
authority for the more speedy and effectual administer- 
ing of justice in civil causes and for the trying and 
punishing of capital and other criminal offences and 
misdemeanours ”■ The criminal trials were directed to 


* A pagoda ia a Madras coin, never current in 
value of about jsight shillings of English money. 
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be conducted “ in the same oi the like manner and 
form as near as the conditions and circumstances of the 
place and inhabitants will admit of as any our Justices 
of the Peace or Co mmis sioners of Oyer and Terminer 
and Gaol Delivery do or may proceed by virtue of any 
commission by us granted for that purpose 

(This Charter was superseded by the Charter granted 
to toe same Company in 1753 (26 Geo, II), which 
re-established Mayors’ Courts at Madras, Bombay, and 
Calcutta, with some amendments intended to remedy 
dofeStS of which the Company had complained^ The 
neVv Letters Patent a lso established a C ourt of Bequests 
at each of the said places for the determination of suits 
•“"where the debt duty or matter jn dispute should not 
exceed five pagodas ”, Both Courts were made subject 
to~a control on the part of the Court of Directors, 
who were authorised hy the Letters Patent to make 
“,bye-laws, rules, and ordinances for the good govern- 
ment and regulation of the several Courts of Judicature 
established in India The chief alteration effected by 
the new Letters Patent was that the Courts which they 
^established were limited in their civ*l jurisdiction to 
suits between persons who were not Natives of the 
several towns to which the jurisdiction applied. Suits 
between Natives were directed not to be entertaine d 
1 by Ibc Mayors’ Courts unless b'v cons ent of the nartidslj ) 

(jhese Letters continued iu force in Bengal for 
about twenty years, and in Madras and Bombay for a 
longer period.’) A Committee of Secrecy, appointed to 
enquirejnto the state of the East India Company, 
observed with reference to the Mayors’ Courts that the 
Judges were justly sensible of their own deficiency and 
had frequently applied to the Court of Directors for 
assistance. Application was thereupon made to the 
Crown for *3 new Charter of Justice for Bengal. 
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Titus the first Courts of Record established in MOO— ms. 
Bengal existed for nearly fifty yet'rs. It does not 
appear whether, in the original Letters Patent or in 
those which with some alterations were substituted for 
therein 1753, there was any intention on the part 
of the Crown to assert any territorial dominion, fin the 
Charter of 1753, although there was no precedent for 
it in the Charter of 1726, civil suits between Natives 
were expressly excepted from the jurisdiction of the 
Mayors’ Courts, and directed to be determined among 
themselves ; which appear^ to involve a renunciation of 
sovereign authority at that time over Natives.^ 

This, then, was the extent of legislative and judicial Subjugation 
authority possessed by the Company at the time when ° f 01lgftl * 
the events which succeeded tlie battle of Pla ssey (a.d. 

1757^ compelled them to undert ake the task of reconsti- 
tuting a nd reorganizing so ciety i n the Lower Province s of 
Bengal, i.e., t o assume all the functions of sovereignty. 

A period of greater political confusion than that which 
followed the subjugation of those provinces it is 
impossible to imagine. ^ The conquered were without 
spirit or means of defence ; the conquerors exhibited 
all that ravening for plunder which sudden and easy 
acquisition of wealth inspires, possessed scarcely any 
of the elements of social union themselves, and were 
both unwilling and unable to undertake the duties of 
government. T he position was .pregnant wit h all th e 
evils which the Normans introdu ced am ongst the 
c onquered Saxons in England, evils o f rapine, plunder, 
a nd tyranny, without the redeeming^acfiomnscaiments 
of ~ the strong governmen t and determined , spi rit of 
order which belonged to_the_Norm&U .CQUqufiI.Cil.s J1 _who 
were the m oat civilized people of early E u rope, a nd the 
most advanoed in th e a rts of go v ernment and inpol itifiSl 
organization/} The victory of Bengal were for the 

o, ho 2 
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most part anxious to plunder, and then withdraw 
from a climate _w£ich they regarded as fatal ; they were 
separated by a year’s journey from the government to 
whioh they owed allegiance, and were as a general rule 
r incapable, from their habits and knowledge and previous 
pursuits, of conceiving higher aspirations or duties than 
those of augmenting the dividends of their Company. 

^Shortly after the subjugation of Bengal, Clive 
departed to England, and during the five years which 
followed, the inisgovernment of the English, *\ says 
Lord Macaulay, was carried to a point such as Tseems 
hardly compatiftlo with the very existence of society. 
(They pulled down one prince and set up another in his 
ttlrn, and on each accession to the throne, the new 
monarch divided among £is foreign masters the treasures 
of his predecessor.^ The position of the Natives under 
these circumstances is vigorously described by Lord 
Maoaulay : — “ The servants of the Company obtained 
not for their employers, bnt for themselves a monopoly 
of almost the whole internal trade.* They forced the 
Natives to buy dear and to sell cheajx They insulted 
with impunity the tribunals, the police and thr\ fisoal 
authorities of the country. They covered with their 
protection a set of Native dependents who ranged 
through the provinces spreading desolation and terror 
wherever they appeared, j^very servant of a British 
faotor was armed with all the power of his master ; 
and his master was armed with all the power of the 
Company. / Enormous fortunes were thus rapidly 
acoumuiaped at Caloutta, while thirty millions of 
human, beings] were reduced to the extremity of 
wretchedness. *)They had been accustomed to live 
under tyranny, but never under tyranny like this. 


* Macaulay’s Essays, Vol. HI, p. Vf7. 
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They found the little finger of the Company thicker ifioo 1766. 

than the loins of Burajah Dowlah. 1 Under their old 
masters they had at least one resource : when the evil 
became insupportable, the people rose and pulled 
down the government. But the English government 
was not _to_ _bc so _ shaken _off. That government, 
oppressive as the most oppressive form of barbarian 
despotism, was strong with all the strength of 
civilization. It resembled the government of evil genii 
rather than the government of human tyrants. * * 

' The unhappy race never attempted resistance. Some- 
times they submitted m patient misery, sometimes they 
fled from the white man as their fathers had been used 
to flv from the Mahratta ; and the palanquin of th «3 
English traveller was often* earned through silent 
villages and towns which the report of his approach 
had made desolate ' \ 

i 

The position was shortly this. The servants of a Elements 
mercantile company, with some judicial and legislative “faer. 11 " 
authority existing amongst them wholly inadequate 
even to their own requirements, with all bands of 
discipline totally relaxed, were the military masters .of 
the country, practically freed from all control from 
England. Sovereignty and the right of administering 
civil and criminal justice were vested in the Mogul 
Emperor, whose government of the provinces of Bengal 
consisted* of two parts : the Dewanny or collection of 
the revenues and the administration of the principal 
branches of the department of civil justice, and the 
Nizamut or the military branch of the government, 
with the superintendence of the criminal department of 
judicature : and of these the Dewanny was subordinate 
to the Nizamut.*} 

History of India, Yoi. IV, p. 10. 
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JPhe powers and duties of the native government 
tad long been debated to tlie Nabob of Moorshedabad, 
but the victories of the English had finally dislodged 
his authority!) Those victories in reality transferred 
the rights of sovereignty to the English Crown ; hut 
the seat of thato government was in London, and it was 
practically impossible for the Crown to exercise its 
rights.) The Company, on the other hand, were by no 
means desirous of invoking the aid of the Government 
at Home ; they regarded any step in that direction as 
one which tended to introduce a power into India which 
was likely to prove fatal to their revenues and authority. 

(The Directors of the Company prescribed mercy and 
■Justice, but demanded t an enormous revenue, which it 
was impossible to obtain Vithout oppression and wrong. 
No restraint of moral duty or legal responsibility 
deterred the conquerors, while the only authority iu 
England which they recognized, viz., the Court of 
Directors, virtually and practically encouraged the 
excesses of their administration!) Scenes of misery and 
oppression ensued which Lord Macaulay stigmatizes as 
the most frightful which the world has Seen, a prostrate 
people exposed to all the strength of civilization without 
its mercy. 

(jjord Clive, in 1765, landed in India for the third 
time to undertake duties as considerable-#***! wiarduou^ 
as those which devolved on William the Conqueror 
after the battle of Hastings. (The independence of the 
natives was orushed, while the means at his disposal for 
the organization of government were of the slenderest 
description.) He decided at once to avail himself of 
the outstanding sovereignty of . the Mogul. The 
Directors of the Company stood between him and the 
Sovereignty of the English Crown ; and that source of 
authority,' the most obvious one to report to, was 
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consequently denied to him. (He proceeded to obtain i«oo— 176#. 
the giant of the Dewanny from the Mogul Emperor^ 

(Th at act is g enerally regarded as the acquisition. of Gra nt of 
sovere ignty by the English. The collection of revenue Tg^ann}. 
in India involved the whole administration of civil 
justice, and that, together with actual’ possession and 
military power, nearly completed the full idea of 
sovereignty^ S till, in name it was held in vassalage 
from the Mogul ; and t he Nizamut or administra tion of 
crjmiqpl jnstiofl.jappfpr.Pr1 .w-ith-tiiq Mogiillfi lifiBtfipa&t, 
the Nabob of Moorshed abad. 


Although (the. grant of the Dewanny is generally 
regarded as the grant of sovereignty for the want of 
any better and more formaf ’transference of powerA 
yet its real motive and intentioi? were to avoid that 
acquisition, (it, however, vested in the Company’s 
government the reality or the semblance of legitimate 
authority over the natives, which, together with tie 
actual military power, was sufficient foT the purposes of 
government^ The view which the Directors took of the 
transaction/is as follows : — 


V We conceive * the office of Dewan should be 
exercised only in superintending the collection and 
disposal of the revenues. This we conceive to ho the 
whole office of the Dewan. The administration of 
justice, the appointments to offices, zemindaries, in 
short, whatever comes trader the denomination of 
civil administration, we understand, is to remain in 
the hands of the Nawab or his ministers ”, 

(jo far, however, as authority over the English Its effect, 
servants of the Company was concerned, whom it was 
Lord Clive’s object firmly to restrain, the difficulties 

__ — , tf- 

* Despatch of 17th May, 1768, and see Jorrew’s Empire in 
Asia, p. 63. ' 



22 


EARLY HIST&RY : 


Qaxrvm 

l. 


No judicial 

coercion 

over 

Europeans. 


were as great as ever. His power to inflict upon them 
adequate pumahntent either f or disobedience to orders 
or for any other species of misconduct was in a civil 
point of view limited to the slender powers conferred 
on the Mayors' Courts. Neither he nor the Directors 
could derive frprn the Mogul Emperor authority over 
Englishmen or Europeans. The only authority then 
existing in India to which they were amenable was 
derived from the Ohartor of Justice which established 
the Mayors' Courts in 1753 A That Charter renewed the 
Courts of 1726. which were 'established in the infancy 
of British rule, v^itli a view to maintain order in a few 
factories, and were totally inadequate to the wants of 
government after the battle of Plassey and the conquest 
of Bengal. 

(For, so far as Bengal was concerned, it simply 
empowered the Mayor's Court of Calcutta, as a Court of 
Record, to try all civil suits arising between Europeans 
within the town or factory of Calcutta, or the factories 
dependent upon it ; it also constituted the President 
and Council a Court of Record, to receive and determine 
appeals from the MayorsY it further elected thcqi into 
Justices of the Peace /vith power to hold Quarter 
Sessions ; and into Commissioners of Oyer and 
Terminer, and general gaol-delivery for the trying and 
punishing of all oSences, high treason excepted, 
committed within the limits of Calcutta and its 
dependent factories. 

This extent of jurisdiction, says Mr. Mill, * measured 
by the sphere of the Company’s possessions at the time 
when it was granted, withheld all powers of judicial 
coercion with regard to Europeans over the wide extent 
of territory of which they now acted as the sovereigns. 


f Mari' History oHtidia, Vot. Ill, p. US. 
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The Company possessed indeed the power of suing or iqqq— has. 

prosecuting Englishmen in the Courts of Westminster ; 

but under the necessity of bringing evidence from Indio, 

this was a privilege more nominal than real. And in 

case of an Indian Governor or Judge exceeding tk§ 

scanty and inadequate power which he possessed, he 

was liable in an action in the same Courts. 

(it is fairly claimed in praise of Lord Clive that, Reforms 
during the twenty months in which he ruled Bengal, he ciive. 
effected considerable reforms. The chief was the 
prohibition of the private 'trade of the servants of the 
Company, and the substitution of a liberal system of 
remuneration. By these means the rapid acquisition 
of wealth was stopped, and one ^gr eat motive for oppres- 
sion and extortion was remove'll. He also, by obtaining 
the grant of tho Dewanny, placed the government of 
Bengal on a legal basis, and established its relations to 
the natives on a footing of definite civil responsibility?" 

" The power of the English in that province ”, says Nenesaity 
Lord Macaulay,* “had hitherto been altogether oTdofiniL 
undefined. It was unknown to the ancient constitution ® uth °rity. 
of the empire, ancl it had been ascertained by no compact. 

It resembled the power which, in the last decrepitude 
of the Western Empire, was exercised over Italy by the 
great chiefs of foreign mercenaries, the Ricimeis and the 
Odoacers, who put up and pulled down attheir pleasure 
a succession of insignificant princes, dignified with the 
names of Caesar and Augustus. But as in Italy, so in 
India, the warlike strangers at length found it expedient 
to give to a domination which had been established by 
arms the sanction of law and ancient prescription. 

Theodore thought it politic to obtain from the distant 
Court of Byzantium a commission appointing him 


* JVTacaulay ’s Essays, Vol. HT, p? 186. 



24 


EARLY HISTORY: 


Chapter 

L 


ruler r of Italy ; and Clive in the same manner applied 
to the Court of Delhi for a formal grant of the powers of 
which he already possessed the reality. The Mogul 
was absolutely helpless ; and, though he murmured, 
had reason to bo well pleased that the English were 
disposed to give solid rupees which he never could have 
extorted from them in exchange for a few Persian 
characters which coBt him nothing. A bargain was 
speedily struck ; and the titular sovereign of Hindoostan 
issued a warrant empowering the Company to collect 
and -administer the revenues of Bengal, Orissa, and 
Behar 

Note : — The text * of the Firmaund granted by 
the King Shah Alum to the Company in 1765 was 
as follows : — r 

At this happy time our royal Firmaund, indispensably requiring 
obedience, is issued^ that, whereas, in consideration of the attach- 
ment and services of the high and mighty, the noblest of 
exUted nobles, the chief of illustrious wnrriors, our faithful servants 
and sincere well-wishers, worthy of our royal favours, the English 
Company, wo have granted them the Dewanny of the Provinces of 
Bengal, Behar, and Orissa, from the beginning of the Fussel Rubby 
of the Bengal yonT 1172, as a free gift and ultumgan, without the 
association of any other person, Rnd with arf exemption of the 
payment of the customs of the Dewanny, which used to be paid 
by the Court. It is requisite that the said Company engage to be 
security for the sum of 26 lakh s of rupees a year for our royal revenue, 
which sum has been appointed from the Nabob Nudjum-ul-Dowla 
Behaudcr, and regularly remit the same to the royal Cirear ; and 
in this case, as the said Company are obliged to keep up a large 
Army for the Protection of tho Provinces of Bengal, te„ we have 
granted to them whatsoever may remain out of the revenues of 
the said provinces, after remitting the sum of 26 lakhs of rupees to 
the royal Cirear, and providing for the expenses of the Nizamut. 
It is requisite' that our royal descendants, the Viziers, the bestowers 
of dignity, the Ouirahs high in rank, the great officers, tho Mutta- 
aeddees of ths Dewanny, tho manager of the business of the 
Sultaaut, the Jagbirdars and Croories, as well the future as 
the present using their constant endeavours for the establinhmant 


’f'Altchion’s Treaties (India), p. 60. 
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of this our royal command, leave tie said office in possession of the 1600 — 1706. 
said Company, from generation to generation for over and -ever. 

Looking upon them to he assnred from dismissal or removal, they 
must, on no account whatsoever, give them any interruption, and 
they must regard them as excused and exempted from the payment 
of all the customs of the Dewanny and royal demands. Knowing 
our orders on the subject to he most strict and positive, lot them* 
not deviate therefrom.— IPrtlfsn the 24fA of Sophar, of the Glh year 
of the .1 alone, the 12 th of August, 1765. 
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CHAPTER II. 

Early History : the Regulating Act. 

• 

Grant a£ the Dewanuy — lfca Consequences — Antecedent Position 
of the Native Courts — Native Agency in Civil Justice retained 
till 1772 under Supervision — The Company’s Supervision 
thereof — Authority of Native Dewonn — Supervision gradually 
extended — Native Agency in Criminal Justice retained — 
Change of Policy— The Compapy undertake the Administration 
of Civil Justice — Also of Criminal Jnstieo— -Chief Criminal 
’ Court — Chief Civil Court — Character of Wflrren Hastings' 
Plan of 1772 — Interference of English Government and Public 
Opinion — Policy of the Directors — Policy c>f Parliament — 
The Regulating Aot — Prpvisions for Executive Government — 
For Legislation — For Establishment of Supreme Court — 
Its Charter — Jurisdiction as a Common Latf Court— As an 
Equity Court — A« a Criminal Court — 4a an Ecclesiastical 
Court — As an Admiralty Court-Appeals to the Privy Council — 
Indefinite Terms of the Act and Charter— -Relation of the 
Court to the Council — rowers of the Court, and conduct of 
the Judges — Failure of the Polioy of the Regulating Act. 

The grant of the Dewanny was accompanied by an 
imperial confirmation of all the territories previously 
held by the East India Company under grants from, the 
Emperor. The Nizamut or administration of criminal 
justice was left in the hands of the Nabob, who received 
for its support and bis own maintenance an annual 
grant of .ojh lakhs of rupees. He thus recognized bis 
dependent? and although the Nizamut remained in 
his hands, it was, or at any time might be exercised 
under tlie_ control of the ’Company. 

^ The Company thus became responsible for the 
collection of the revenue, and directly or indirectly for 
the due administration of civil and criminal justice. 
Nevertheless, for a period of Bix years, the latter duty 
was as a heavy ’and unproductive burden left in the 
("26 ) 
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hands of the Nabob ; the crirhjjaal part belonging to the 
Nazim or military governor ; the civil to the Dewan or 
fiscal governor.* The result was that for a time the 
course of justice was suspended, the tribunals being 
without authority against the masters of the country^ 

And “ under the ancient government ”, f says 
Mr. Mill, “ the English, as well as other European 
settlers/instead of demanding payment from a reluctant 
debtor through the Courts of law, seized his person and 
confined it till satisfaction was obtained. Nor was 
this so inconsistent with the spirit of the Government 
as often to excite its displeasure. It was indeed a 
remedy to which they were not often obliged to recur 
because the profit of dealing with them generally’ 
constituted a sufficient motive to punctuality. After 
the pow]^ of the English became ^predominant, the 
native Courts ceased to exert any’Tluthority over 
Englishmen and their agents The loss of all title to 
independence and the transfer to the Company of a 
right of ultimate control over those Courts, were not 
likely to increase their authority at least over Europeans. 

But nevertheless the administration, for the most 
part of the revenues, and still more of civil justice, was 
conducted through native agency till the year 1772. 
The country in the neighbourhood J of Calcutta, of 
Burdwan, Midnaporc, and Chittagong was under the 
superintendence of the Company’s Eurojioan servants. 
But the remainder of the provinces, usually called the 
dewanny lands, were left under the immediate manage- 
ment of two native Dewana, one stationed a£ Moorshe- 
dabad, and the other at Patna. It was not thought 
prudent, either by the Local Government" oiTby the 

* Mill’s History of Irulia, Vol. HI, p. 383. 

| ibid., p. 370. 


1765—1774. 


Antecedent 
position of 
the native 
Courts. 


Native 
agency in 
civil 
justice 
retained 

till 1772 
under super- 
vision. 



28 


EARLY HISTORY : 


Chatteb 

II. 


The Com- 
pany’s su- 
pervision 
thereof. 


Authority 
of native 
Dewans. 


Supervi- 

sion 

gradually 


Directors, to vest the imm ediate management of .the 
revenue or the administration of ju stice in th e European 
servants. It is doubtful "whether the Europeans at 
that time possessed sufficient knowledge of the civil 
institutions and the interior state of the country to 
qualify them for the trust. 

A resident * at the Nabob’s Court, whqjbo&pected 
the mana gement of the MoorsEe&aEa d Dewan, r and an 
nffi noy of h . similar position a t Patn a, who superintended 
the collections by a native of rank of the province of 
Behar, maintained an imperfect control over the civil 
administration of the Company’s grants ; while the 
zemindary lands of Calcutta and the twenty-four 
Pergunnahs, and the , ceded districts of Bnrdwan, 
Midnapore, and Chittagong, which at an earlier period 
had been obtained by special grant from the Nabob 
of Bengal, wefte superintended by the covenanted 
servants of the Company. 

Mohamed Reza Khan was the Dewan at Moor- 
shedabad, and Shitab Roy at Patna ; and they had 
till 1769 almost exclusive direction of fill details relative 
to the settlement and collections of the districts in 
Bengal and Behar, and therefore of the administration 
of civil justice, under the superintendence at their 
respective headquarters of a European resident. 

The work of supervision thus commenced was 
gradually extended until the Company was able to take 
into its own hands the work which it at first entrusted 
to the native authorities. In 17 69 European l ocal 
supervisors, in subordinat ion to the, fan . ramrlep+ .a, 
were appo inted ; cmefiy, no doubt with a view t o the 
revenue, but also in order to superintend ftha jjndinial 


*^See ot]\ Report of Select Committee of House of Commons, 
dated 28 th Joly, 1812, and 2 Harrington's Analysis^ p, 2, note* 
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administration. I n th e nealt* year, 1770, two revenue/ 

councils of control, with, "aifporior authority^jvere, 

ap poin ted, o ne at Mnorshedahad, and -the other at 
Patna. 

With regard to criminal justice,, that also wa*. 
left in the hands of native authorities,- subject to the 
occasional control of the supervisors and councils just 
mentioned. Mahomedan criminal law was in force 
t hrough out the country, administered by Mahomedan 
Co urts . 

At first but little alteration was made in the 
existing system. The same law wes continued in 
force, and the same tribunals were charged with its 
administration. In the presidency town t the judicial’ 
authorities were : — 1. The Nabob dumself in nil capita’ 
cases. 2. His deputy in cases of parrels, frays, and 
abusive names. 3. The F oujdar uJ*all cases not 
capital, judgment and sentence being passed by the 
Nabob. 4. The Mohtesi l in all cases of drunkenness, 
selling spirituous liquors, &c. 5. The C otwa l, a 
peace officer of the night, dependent on the Foujdaree. 
In the provinoes the zemindar s exerc is ed civil and 
criminal jurisdiction over their several districts. In 
capita l cases they reported to the Nazim ; in other s 
they were practicall y u ncontrolle d. 

- T he ut ter inefficiency of,, this system, to„enspre 
protection to life and property soon became manifest. 
It was probably impossible for the English at once to 
assume the duty of administering criminal justice 
themselves, and the native Courts were without any 
authority, except such as they exercised by the 
sufferance of the dominant party. Those who had the 


* 2 Harrington’s Analysis, p. 6. 

•> t Beaufort's Cnminal Digest, $. 4. 
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power were obliged eventually to assume responsibility 
and "lb e first steps t wards that end were gradually to 
undertake the work of supervision. A severe famine 
which raged in Bengal m 1770 led indirectly to a change 
M policy and to the scheme which was announced in 
the following year of a more direct and active exercise 
of authority. 

In 1771 the Directors declared their ’’• resolution 
“ to stand fortK'as De'wan and by the agency of the 
Company’s servants to take upon themselves the 
entire care and management' of the "revenues ”. This 
involved the entire remodelling of rights of property 
in the soil and the assumption of the administration of 
justice. It expressed the policy which had already 
been determined upon, viz , to abandon the government 
through the Nabob's hierarchy of officials subject to 
English supervision, and to transfer to the Company’s 
servants the direct discharge of the duties of adminis- 
tration. 


The Com. The next event was that’ Warren Hastings was 

urSerfcake ./transferred from Madras to the Governorship of Bengal, 
tration^of* 8 " w ^ ere ke l*®ded early in 1772. The office of Naib 
oivil justice. Dewan was abolished, and the efficient administration 
of the internal government was at last undertaken hy 
British agency ;f though many years were yet to elapse 
before native agency could be dispensed with. Imme- 
diate measures were taken ior the regular distribution 
of justice. A Committe e of Circuit was appointed, 
c onsisting of the Governor and four membe rs of Council, 
th e report - of which was drawn up by Wairen Hastin gs. 
It drew attention to the inefficiency of the Mahomedan 


* Communicated in their letter to the President and Council at 
Fort William, dated 28th August, 1771 5 see 1 Harrington’s Analysis, 
p.'s, note. 

t'l Harrington’s Analysis, p. 8 . 
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law Courts then existing, anduroposed a plan which. 1703—1774. 
was immediately adopted by tIT& Government, under 
which M ofussil Dewanny Adawluts , orTrovincial i 
Courts of Civil Justice, superintended by Collectors of 
the Re venue, wer e established m each dist rict. These. 

Courts took cognizance of all disputes, Ttal or personal, 
all causes of inheritance, marriage, and caste, and 
all claims of debt, disputed accounts, contracts and 
demands of rent. Questions of succession to the 
zemindary and talookdaree property~were not submit- 
ted to these Mofussil or Collectors’ Courts, hut were 
re served f or, t he decisio n of the Goverojor in Council.^ 

With reference to criminal jurisdiction, the Also of 
Mahomedan law and Mahometan officers of justice justice, 
were continued, but the whole nlan was changed. 

A Court of Criminal Judicature was\g^tablished in_each. 
district, called a Foujdaree Adaw lut^In it a Kaz ee 
and a Moof tee, with the assistance of t wo Moulvies 
appointed to expound the law, sat to hold trials for all 
criminal offences.* T he English Collectors of Revenu e 
were, however, directed to superintend the proceedings 
of those Courts, to see that ’ t£ e necessary - witnesses 
were summoned and examined ; that due weight w as 
allowed to their testimony : and that the decisions 
passed were fair and impartial. 

These Koujdaree Adawluts were placed under the. Chief 
control of a S udder Ni zamut Adawlut established atl oourt? Rl 
Moorehedabad. It was pr esided over by a Daroga h or 
chief officer, appointed by the, Nazim. A chief Kazee , 
a c hief Mooftee , and th ree Moulvies sat to assist him. 

The duty of the Court was j" “ to revise all the proceed- 
ings of the Koujdaree Adawluts ; and in capital cases. 


* See preamble to Regulation IX, of 1703- 
t Beaufort’s Criminal Digest, V- 5. 
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'by signifying tbeir approbation and disapprobation 
thereof, with tbeir Reasons at large, to prepare the 
sentence for the warrant of the Nazim An English 
Committee of Revenue was at first placed at Moorsheda- 
- bad to control the proceedings of the Court, in order to 
prevenL the perversion of the course of justice. The 
Court, however, was shortly after its establishment on 
its new basis removed to Calcutta, to be more imme- 
diately under the superintendence of the President and 
Council; and the Committee, apparently, was then 
abolished. In 1775 the Court was removed back 
again to Moorsjiedabad, where it remained for fifteen 
years, the Nazim having the entire control over the 

•department of criminal justice. 

# 

Besides the Cmnm&l Court of Appeal, a Sudder 
Dewanny Adawluywas also established, and, like the 
Criminal CourE^'presided over by the President and 
Members of Council, assisted by native officers. It 
exercised appellate civil jurisdiction over the Mofussil 
Courts in all cases where the disputed amount exceeded 
Rs. 500. 

This was the general character of the scheme 
1 devised by the Government of Warren Hastings, and 
it has often been warmly approved. The adoption of 
tho policy indicated by that scheme, and the assumption 
of the direct responsibility of government in lieu of a 
mere plan of partial supervision of the Nabob’s officers, 
ha3 sometimes been called a dissolution of the double 
government instituted by Lord Clive. That is onq 
way of regarding it ; but on the other hand, the 
administration of justice was carried on in the name of 
the Nabob and by his officers for the next eighteen 
years, during fifteen of which the Chief Court of Criminal 
Appeal was stationed at Moorshedabad under his 
immediate control. It seems to me that it was merely 
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intended to be a considerab^QBtep towards a reorganize- nes 1774, 

tion of the country, and tliatv^urrcn Hastings liad as 
little intention to dissolve, as Lord Olive to found, a 
double government. Both of those statesmen recog- 
nized that all real authority was vested in the Company, 
b oth f or political reasons determined, that the name 
and shadow of authority should remain with the Mogul 
and his lieutenant. ^Mahomedan law, law officers, and 
revenue officials were retained, but were gradually 
replaced by the Company’s regulations and servants. 

Seven years of supervision and inquiry and greater 
knowledge of the country and its inhabitants rendered 

it practicable to substitute tho (scheme „ oh J.772 

for the tax gathering and partial supervision oi 
the preceding years. The decisive step of bringing 
Warren Hastings to Calcutta, a\d of standing forth 
as Dewan, both of which measures pmgeeded from the 
Directors, may have been stimulated by a knowledge 
of what was passing in the public mind at Home, 
and of the probable measures which Parliament might 
think necessary to adopt in order to discharge the 
duties of government which had been assumed and 
neglected./' 

t \ 

A variety of circumstances had tended to draw the Tnter- 

attention of the English public to the state of Indian K ngHa li 

affairs. The general unpopularity of the returned 

servants of the Company, their wealth and ostentation, putstto 

a ttracted attention, and ind uc ed the p u blic mind to 

believe that the sudden creation of this wealthy c lass 

was due to great crimes and great oppression. The 

s trong prejudices thus excited served to strengthe n th o 

hands of a fe w English statesmen, amongs t them 

cons picuously TBrlnmnd Burke, who had J afigmronandJbv 

th e tales of cruelty and oppression which had reached 

th e publi c ,ear and who determined to* briny the 

3 


a. ho 
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authority of Parliamentj^ito action to restrain the 
excesses of their co*fiui’ymen abroad and to secure 
some measure of protection and good government to 
the territories which they had acquired. 

In 1769 the East India Company, disappointed 
with their expectations of profit, had resolved to send 
three supervisors to India to control, and, if necessary, 
to supersede the authority of the President in Gouncil. 
But, notwithstanding every attempt to evade the 
rights of the Crown, public opinion was gradually 
acquiring strength, and a ' Co mmittee of Secrecy of 
the House of C ommons was appointed in 177 2 to c arry 
out the gener al demand for investigation^ As the 
result thereof, the Company was prevented from 
sending out the supervis&rB. Another apparent result 
was the rejection </• a Bill brought into the House of 
Commons by Mr^oullivan for the due administration of 
justice in Bengal. Mr. Sullivan was Deputy Chairman 
of the Company, and the celebrated rival and antagonist 
of Lord Clive on the Board of Directors. According 
to its provisions, a new Court was to have been estab- 
lished in Bengal, the Judges to be appointed by the 
Company, and all Christian persons were to have-been 
subject to its jurisdiction, and to have been exempted 
from the Courts of the Nabob.* This project, which 
would have concentrated all judicial power in the 
hands of the Company, failed: 


taUsy of The English Government appear by this time to 

l arbnment. jj avp determined to interfere directly with the authority 
of the Company, and to assume the exercise of the 
sovereign powers which had been conceded by the 
Mogul. With reference to the administration of justioe, 


T * See Governor Johnstone’s Speech, 30th March, 1772, referred 
to in' Sir Charles Grey’s Minute. 
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(.hey were strengthened in '-■^heir determination by the 1705 177*. 

result of their enquiries. 

For the Committee of Secrecy * previously alluded 
( to reported in 1773, with reference to the Courts of 
Justice which had been established by the Mahomed ah 
(Government in Bengal, that “ so fat as they were 
able to judge from all the information laid before 
them, the subjects of the Mogul Empire in that province 
derived little protection or security from any of these 
( 'ourts ; and that in general, though forms of judicature 
were established and preserved, the despotic principles 
of the government rendered them the instruments of 
power rather than of justice ; not only unavailing to 
protect the people, hut often ( the means of the most 
grievous oppressions under ?he ^loalr of the judicial 

character 

// 

^ Accordingly in the same year an important Act of The Kee n- 
Parliament was passed “ for establishing certai n 
regulations for the better man agement of the affairs' 
of the EaBt India Company, as well in Ind ia as m 
Europe ”, whicl} has been commonly called the Regula- 
ting Act. | It recited the Charter which established 
the Mayors’ Courts, “ which said Charter does not 
sufficiently provide for the administration of justice in 
such manner as the state and condition of the Com- 
pany’s Presidency of Fort William in Bengal do and 
must require ”S 


\ O ne subject with which the statute dealt was tliei provisions 
constitution of the Governor-GcneraTs Coimein' - " Itj Hve^Gorer 
provided that the Government oi Bengal should conaisy 
of a Governor-General and four Councillors, a majority 
to decide : and that the Presidents and Councils of 


* Harrington’s Analysis, Vo!. J, p. 2%. 
' f 13 Geo. Ill, e. 03. 
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Madras and Bombay skp^ld be subordinate to the 
Governor-General aufTOouncil of Bengal, wlio were 
thereby constituted the Supreme Government in 
India, subject, however, to the Court of Directors m 
England. 

By the 36tli Section the Supreme Government was 
empowered - " from time to tiiilo to’maKeTariS issue such 
rules, ordinances, and regulations for th e go od order 
and civil governmentjif the United Company ’s se ttle- 
ment at Fort William^ and other factori es a nd place s 
subordinate thereto, a a. -shall bo d eeme d just... and 
reasonable (such'rules, ordinances, and regulations not 
being repugnant to the laws of the nation), and to 
impose reasonable fines. and forfeiture for the breach 
and non-observance /thereot 

Such regulob'fns, however, were not to be valid 
or„of any force until they were duly registered iu the 
Supreme Court, with the conseut and approbation of 
the Court. An appeal from a regulation so registered 
and approved lay to the King in Council, but the 
pendency of such appeal was not allowed to hinder the 
immediate execution of the law. Tire Government 
were bound to forward all such rules and regulations to 
England, power being reserved to the King to dis- 
approve them at any time within two years. 

T he same Act also established the Supreme C ourt, 
leaving out the distinction of Christians insisted upon 
by Mr. Sullivan, and placing in lieu thereof as the only 
criterion of personal liability to the jurisdiction that of 
subjection to the British Crown. By Section 14, all 
who are ” His Majesty’s subjects ” were made liable. 
The Judges were appointed by the Crown, and it 
w^s made a King’s Cou rt, and noiTa Company's 
Court, s 




* See 37 Geo. TII, Chap. 142, 4Sec. I." 
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la pursuance of this Jfct, a Royal Charter, dated 
March 26, 1774, was grouted, under which the Supreme 
Court of Calcutta was established and continued to 
administer justice for the period of eighty-eight years. 
The extent of the jurisdiction of that Court was defined 
by the 13th Clause of the Charter, which authorized it 
to try all actions and suits concerning trespasses or 
injuries, or debts, or concerning any houses, lands, or 
other real or personal property in Bengal, Behar, or 
Orissa brought against the East India Company, the 
Mavo'r, and Aldermen of Calcutta, and “ against any 
other of our subjects who shall be resident within the 
said provinces; districts, or provinces called Bengal, 
Behar, and Orissa, or who shall have, resided there, or 
who shall have any debts, effects or estate, real or 
personal, within tV 5 same ”, and against persons 
employed directU^or indirectly by the Company, the 
Mayor or Aldermen, or “ any of our subjects It 
"could also try all actions or suits against every inhabitant 
of India residing in Bengal, Behar, and Orissa, upon 
any written contract with any of His Majesty’s subjects 
where the cause of action exceeded Rs.*500, and when 
the contract provided that the Court should have 
jurisdiction. The Charter also provided the mode in 
which the Sheriff of Calcutta and his successors should 
be for the future appointed ; and authorized them to 
execute all process of the Court, and to receive and 
detain in prison such persons as should be committed 
to him for that purpose by the Court. 

The Supreme Court was also constituted a Court 
of Equity as the Court of,Chancery in England. It was 
also constituted a Court of Oyer and Terminer and 
Gaol Delivery for Calcutta and Eort William and the 
factories subordinate thereto, with power to summon 
grand" and ""petit" juries, and to administer criminal 
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j usfcice as in the Courts of 0}*gr and Terminer in England 1705 — 1774 . 

with jurisdiction over all offenoeiSicommitted in Bengal, 

Behar, and Orissa, by any subject of His Majesty or As «, 

. , , t Criminal 

any person m the service of the United Uompany, or or o 0 urt. 

any of the King’s subjects. . 


The Court was also empowered tc? exercise ecole-i 
siastical jurisdiction in Bengal, Behar, and Orissa Uiool Court, 
towards and upon British subjects then residing in the 
same manner as it is exorcised in the diocese of London, 

'■ so far as the circumstances and occasions of the 
said provinces or people shall admit or require ” ; and 
to grant probates and administrations' to the estates of 
British subjects dying within the said provinces. The 
Court was also empowered to appoint guardians of 
infants and of insane persons' andkof their estates. 

It was also appointed to be a^Sjurt of Admiralty 
for the provinces of Bengal, Behar, and Orissa, *’ and Court, 
all other territories and islands adjacent thereunto, 
and which are or ought to be dependent thereupon ”, 
with power to hear and determine all causes and matters, 
civil and maritime, and to have jurisdiction in crimes 
maritime, according to the course of the Admiralty in 


England. 

^In civil cases an appeal lay to the Pri vy (JounciU in ^Appeal* 
such manner~a.ncT form and under such rules as were Privy 
observed in appeals from plantations or colonies, or / ounci *' ’ 
from the Islands of Jersey, Guernsey, Sark, and I 
Alderney. (In criminal oases power of appeal was also 
given, but sub ject to considerable restriction s. N 


Both the Act of Parliament and the Charter which 
was granted in pursuance of it provided that the former 
Charter of ■ the 26th of Geo. II should become null 
and void, so far as the Mayors’ Court in Port William 
was ooncerped. Thus the Supreme* Court was the 
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only tribunal in the country, with the exception of the 
Court of Requests anc? ! hfew inferior authorities, which 
owed its existence to the English Grown. The Adawluts 
established under the plan of Warren Hastings derived 
their authority from the Company, whether acting 
under the powers derived from the Mogul, or as the 
dc facto masters of the country'. 

'‘Besides the inconveniences arising from political 
power being vested in a majority of Council, instead of 
in a responsible Governor, there were serious omissions, 
whether intentional or otherwise, in the provisions 
regarding the Supreme Court. Although the Act was 
intended to be the basis of a general settlement of 
Indian affairs, in a very few years its policy was entirely 
reversed, and its leading? features swept away. The 
criticism of some J/'er Judges of the Supreme Court 
upon it was “^nat* the Legislature had passed it 
without fully investigating what it was that they were 
l legislating about^ and that if the Act did not say more 
than was meant, it at least said more than was well 
understood 


4Eor instance, subjection to the English Crown was 
made the ground of liability to the jurisdiction of the 
Court. But “there was not”, as Sir Charles Grey 
pointed out,t “ either in the Statute or in the Charter 
any declaration who are and who are not subjects, nor 
whether any of the territorial acquisitions amounted to 
an acquisition of the territory itself, or to anything 
more than powers to be exercised within territories of 
the Mogul, nor whether even Calcutta itself was so much 
within the allegiance that persons born there would he 


* See fith Appendix to 3rd Report of Select Committee of the 
House of Commons, 1831, p. 1234. 

■f Ibid; p. 1143. 
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natural-born subjects of thS. British Crown”. Those] 
.questi ons, which were all of th£> greatest importance 1 
were left doubtful to be decided by the Court) whenever* 
they might arise. Subject to such decision, the 
jurisdiction given to the Court was,* “ first, over all 
persons whatsoever during their residence in any 
British territory, possession, or factory within Bengal, 
Behar, or Orissa ; secondly, over all natural-born 
subjects or others having indefensibly the character of 
subj ects of the British Crown ; and over persons in their 
service within Bengal, BeTiar, or Orissa, whether the 
place in which they might be were a British territory, 
possession, or factory, or a place belonging to some 
Indian prince, but under the protection of tlifi 
Company. The intention wa3 to ^ave secured to the 
Crown a supremacy in the wholtXad ministration of 
justice, but the provisions made wereSadegruate^to the 
attainment of the object, and, have been defeated 

Thus there were established in India two indepenA 
_dent and rival powers, viz., of t he Supreme C ouncil and( 
of the Supreme^ Court, the boundaries between them 
being utterly undefined, one deriving its_authority 
from the Crown, and the other from the Company. 
For seven years the conflict between them raged. 
The Court issued its writs extensively throughout the 
country, arrested and brought to Calcutta all persons 
against whom complaints were lodged, zemindars, 
farmers, and occupiers of land, whatever their rank or 
consequence in the country. Defaulters to the revenue 
were set at liberty on habeas corpus ; the government 
of the Nabob, which still remained in the hands 
of the Company, the effectual instrument for the 


* See 6th Appendix to 3rd Report of Select Committee of tSJe 
House of Comi&ons, 1831, p. 1234. 
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administration of Criminy/ Justice, was declared by 
the Court to be “ aif'empty name, without any legal 
right, or the exercise of any power whatsoever ” ; * 
and th e production in Court of p aper s co ntaining the 
moa t secre t transa ctio n s of Government was insis ted 
upon. The Point was charged with stopping the 
wheels of Government by th e techn icalities of'dihigliBh 
law, and of effecting a total dissolution of social order.’ 


Although it is impossible to defend the acts of the 
Judges, it must he remembered that their position 
was from the first antagonists to the Council; and 
that they carried out in India a scheme which hail 
been prepared in England without adequate informa- 
tion or competent skillyfor the purpose of checking 
the excesses of administration and of re-establishing 
order on princm^fV totally strange to the inhabitants. 
The essential character and object of that scheme w ere 
■ t o weaken the power of the Governm ent by vestin g 
it in the hands of a m ajority, and to plan t in its 
ne ighbourKoocTa Cou rt, framed after the fashion of the 
existing Courts in England, with jurisdicti on over all its 
e xecutive acts a nd a veto onZiD J^^egis latiori . This 
tribunal, vested with such extraordinary powers, and 
so ludicrously unauited to the social and political 
condition of Bengal, was not merely to exercise a 
civil and criminal jurisdiction wholly strange and 
repugnant to the Indian people ; it might sit one day 
on its common law side and give judgment to a suitor, 
and on the next day might ait on its equity side and 
restrain that suitor from proceeding to execution, 
tt might on one side adjudge a man to be the absolute 
owner of property, and on the other side consign him 
bo perpetual imprisonment if he did not, in his character 


* Mill’* History of Iudia, Vol. IV, p. 293. 
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of trustee, forthwith giveVt up to those beneficially 17*55 1774, 

entitled. In short, the whole"~systeni of .English, law 
and equity, with its rules and customs and process, 
handed down from feudal tunes, moulded during 
struggles between secular and ecclesiastical powers, 
between church and commonalty, between common 
law and civil jurisprudence, which time alone had 
rendered endurable to the people amongst whom it had 
grown up, a people widely different in habits, character, 
and form of civilization from any to be found in the 
East, was introduced into* India, not intentionally as a 
burden, but for its benefit and salvation. - 


The result was that the Uourt exercised large Foilure of 
powers independently of Government, often so as to 
obstruct it, and had a complete ei’tilrol over legislation. Regulating 
Political power was thus vested Judges who had 
neither the responsibilities nor the machinery of 
government*' Such a system could not endure under a'ny 
circumstances. Although the Courts are independent 
of Governmout in England, both are absolutely 
subordinate to the Legislature, in which, however, the 
power of Government predominates. To make the 
Legislature subordinate to the Court, instead of the 
Court subordinate to the Legislature, and at the same, 
time to direct it to enforce a system of law utterly 
inapplicable to India, independently of or in opposition 
to the Gover nm ent, which was at the same time 
weakened by divisions purposely created, appears to be 
the most destructive and pernicious policy that wit 
could devise. Although the judicial scrvict* should be 
independent of the executive, yet it must be subordinate 
to the Legislature, and legislation must be, if power 
and responsibility are to go together, the unfettered 
expression of sovereign authority, wherever that 
authority may reside, or from whatever source’ it be 
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The plan of controlling the Company’s government 
by the King’s Court entirely failed. The tribunal 
came to be regarded by the Natives, for whose protection 
it whs established, with the utmost abhorrence. The 
policy which shaped the Regulating Act was, no doubt, 
well-intentioned, but it was rashly and ignorantly 
executed. None of the Parliaments of George III 
were remarkable for their wisdom ; but it was reserved 
for the Parliament which sat in 1773 by its Colonial’ 1 
Customs Policy and its Regulating Act to throw the 
affairs of two hemispheres into confusion. Tt endea- 
voured to rule America on the principle of parliamentary 
taxation, and to control 'the government of India by 
the operation of Eg^iish law Courts. The result was 
that British powr^f in the West was subverted, and in 
the East was for a time seriously endangered*. The 
1 anarchy which ensued continued till the policy of the 
Regulating Act was reversed, and Indian society 
assumed the form which it retained till the Company 
and the Mogul Empire vanished. 

* It is remarkable that the United States of America on attaining 
independence adopted a constitution which had for its coping-stone 
a judicial tribunal bearing the identical designation and possessing 
approximately the same powers of vetoing legislation and restraining 
executive action. The “ Supreme Court ’’ experiment failed in 
the nascent British Indian Umpire but succeeded in the erstwhile 
British Colonies in America, for reasons -which had not been anti- 
cipated by the makers of the constitutions in either instance. 
These disclosed themselves in events which happened subsequently. 
For the special conditions which made for its success in America, 
see Dicey, Law of the Constitution, Part I, Ch. HI. As to the 
Indian situation, cf. Ilbevt, Government of India, Ch. I, and Otiose, 
Comparative Administrative Law (Tagore Law Leotures, 1918), 
pp, 107-113, — Editor. 
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Thu Bengal Government and the English Parliament Conse- 
had thus in 1774, by their combined efforts, established 
a political and judicial system in the Lower Provinces. Aot ' 

The events of the next seven years showed clearly 
that, whether from the antagonism of the local author- 
ities,. or from inherent faults, the provisions of the 
Regulating Act were unsuited to the wants of the' 
country. Those events deserve some study and 
consideration, as they throw considerable light on the 
subsequent history and account for the crude and 
unsatisfactory condition in which the judicial, if not 
the legislative, institutions of the country were placed 
for very nearly a century. 

Before the arrival of the Regulating Act, Mahomed Political 

, , __ events 

Reza Khan and Shitab Roy, the two dewans of Moor- immediately 
shedabad and Patna, had been removed by the .{£ ecodins 
Governor from their positions of authority and trust. 
Nuncoomar,. the celebrated Bralnnin of Bengal, had for 
( 45 ) 
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some time been tlie implacable enemy of the former, 
but bad lately transferred bis animosity to Mr. Hastings. 
The subjugation of the Jtohilas, both as to its policy 
and the maimer in which that policy was executed, 
gave rise to serious questions as to the Conduct of the 
Government. . 

Mr. Hastings was named in the Act Governor- 
General, with Mr. Harwell, an experienced Indian 
Administrator, as one of his Councillors ; but three 
Englishmen, new to India^ and its politics, General 
(.'layering, Mr. Monson. and Mr. Fran cis, were also 
appointed to outvote him in his own. Council. Sir 
Elijah Irn pey, as Chief Justice of the Su preme Court, 
arrived with t hree Puisne Judges, to exercise an immense 
an d undefined civil- aim criminal jurisdiction" The 
majority of the Cpyhcil took the government into their 
own hands, condemned and reversed the previous 
policy of the Governor-General ; interfered in the 
affairs of Madras and Bombay, and in the intestine 
disputes of the Mahratta Government. “ At the 
same time * they fell on the internal administration of 

r 

Bengal, and attacked the whole fiscal and judicial 
system, a system which was undoubtedly defective, 
but which it was very improbable that gentlemen, fresh 
from England, would be competent to amenrj The 
effect of their reform was that all protection to life and 
property was withdrawn, and that gaiigs of robbers 
plundered and slaughtered with impunity in the very 
t suburbs of Calcutta f 

f 

One result of the confusion thus introduced was 
that HuRoaonaa*, seeing that the power of the Governoi- 
(S'SSeral was at an end, stood forth to accuse him of 

* See Macaulay's Bssays, Vol. Ill, p. 366. 

Ml ©further. Chapters VIII and lx.- 
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having been bribed to dismiss. Mabomed Reza Khan and m4 _, 781 
other offenders with impunity, end of having ’sold 
several public offices. The notorious Francis, one of 
the most malignant and impracticable men that eve^ 

* meddled with public affairs in England or in India 
read the paper of ac cusat ion at the Council Board ii) 
presence of the Governor-General, and also a com, 
munication from Nuncoomar requesting to be heard ir, 
support of his accusation. The Governor-Genera] 
refused to be confronted with an accuser at his own 
Council Board, and also to allow his Councillors to si] 
in judgment upon him. He accordingly dissolved th(, 
meeting and departed. The maj ority 'voted Claverint 
into the chair, called in Nuncoomar, and decided tt,. 
go on with the charges. With dissensions of tlii* 
jjrave character in the Executive ^Council, all govern, 
rnent was practically at an end, and'y^hlic affairs wort, 
at a dead-lock. It is impossible to believe that in anv 
country but Bengal, cowed by disaster and decimateq 
by famine, the footing of conquerors who governed ii, 
this spirit could have been maintained. 


With the counsels of the Executive thus divider 
and distracted, the Supreme Court first put forward it,., 
new authority ; and to the astonishment of the Natives 
an executive government, armed with despotic power 
was baffled and vanquished by a Court of Justice 
which sat in the neighbourhood, and to which n u 
executive or administrative functions had been assignee] 
In the history of Bengal, Courts had always bee u 
subject to tbe Government, and were the ifiatru in ant 
of its will and pleasure, alike in collecting revenue 
inflicting punishment, and deciding disputes. Nxu,. 
eoomar was supported by the whole force of the Exeoq. 
tive, and doubtless fancied himself secure. But ^ 
was suddenly arrested, and committed to the coinnu] n 
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gaol, on a charge of having six years previously forged 
a bond. The Council protested and remonstrated, 
but a jury of the Supreme Court convicted, and 
Nunoooinar was sentenced to be hanged, and was 
.accordingly executed. He deserved his fate ; but in ' 
the machinations and intrigues which terminated so 
fatally for him, his miscalculations were due entirely 
to an utter incapacity to understand the nature of the 
new power which had been established in his country. 
His death showed to his countrymen that thereafter 
the -possession of political power and the support of the 
Executive were no protection against this new and 
jpowerful tribunal. 

r Although the trial of Nuncoomar was regarded 
with very different ^feeliQgs by the two factions in the 
Council, yet in thfi long contest which subsequently 
ensued between^ e Council on the one side and the 
Court on the other, it is remarkable that both factions 
were uuanimous in every step that was taken. It was 
the one subject upon which Hastings and Francis were 
in accord. In no countr y were two powers ever plac ed 
side by side so utterly Irreconcilabl e. 

The Court issued its writs again st the zemi ndars of 
th e country at the suit of private persons ; zemindars 
were ordered to C alcutta ; and if the v_ neglected the 
wrIE7 they wore seized upon thei r estates7~anH ' fcsic ibly 
brought' lip ~~to~ "the" Presidency. They were there 
compelled to give bail, or else were consigned to the 
gaol, which seems to have been a place unfit for the 
habitation-of human beings, and were detained during 
the progress of the suit. Arrest to an Indian of rank 
is the deepest degradation, but the Supreme Court, as 
an English tribunal administering English law, did not 
take into consideration, either the circumatanoes of the 
country ofthe feelings of the Natives to svtch a degree 
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as to abolish any rule of procedure and of law which it 1774 2781 . 

was established in order to administer. “ And ”,’says 
Mr. Mill,* speaking of the law and procedure as they 
existed at the time the Supreme Court was founded, 

“ the language of that law, its studied intricacies and 
obscurities which render it unintelligibly to all English- 
men who have not devoted a great part of their lives to 
the study of it, rendered it to the eye of the affrighted 
Indian a black and portentious cloud, from which every 
terrific and destructive form might at each moment be 
expected to descend upon* him. Whoever is qualified 
to estimate the facility and violence with which alarms 
arc excited among a simple and ignorant people, and the 
utter confusion with which life to them appears to be 
overspread, when the series 'tlf customs and rules by 
which it was governed is threatened with subversion 
may form an estimate of the terr’dA which agitated 
the Natives of India when the process of the Supreme 
Court began to operate extensively among them 

The absence of so many ze mindar s (an affidavit of Oonae- 
any Native being s ufficient t o procure a wr it) struck_a thereof 
se rious blow at’ the _collection_Qf .revenue. .Moreover, 
the Newanny Adawluts _were in the habit of-enforcing 
clai msT for rent and reven ue by a summary process. 

But the Supreme Court began to interfere with their Upon thu 
coercive process ; and their writs of habeas rot pus anrfoivjl 
were an additional source of embarrassment to the i U8t i co - 
members of Government. Their interference destroyed 
the authority of the Provincial Courts, and ren dere d 
the~obllectIon oT revenue a til ing al most impossible. 

Again, the whole administration of criminal justice upon ^ 
was in the hands of the government of the Nabob, and justice, 
carried out by its agency and authority. The Supreme 

* Hill’s JHistojj of India, Vol. IV, P. 220. 
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Court declared, that they 'would not recognize_that 
government, "and that their jurisdiction exten ded o ver 
all the dominions of the Nabob. 

A summary is thus given of some of the proceedings , 
r of the Court 1 * : — 

“ Persons confined by the Courts of Dewanny 
Adawlut are collusively arrested by process from 
Calcutta, or lemoved by habeas corpus where the 
language is as unknown as the power of the Court. 
The process is abused to terrify the people ; frequent 
arrests made for the same cause ; and there is an 
instance of the r purchaser of a zemindary near Dacca 
„ who was ruined by suits commenced by paupers, suits 
derived from claims prjor to his purchase, and who 
was at last condensed in considerable damages for an 
ordinary act of^rathority in his station. Hence the 
Natives of all ranks become fearful to act in the collec- 
tion of revenues. The renters and even hereditary 
zemindars are driven away, or arrested at the time of 
the collections, and the crops embezzled. If a farm is 
sold on default of payment, the new farmer is sued, 
ruined, and disgraced. Ejectments are brought for 
land decreed in the Dewanny Adawlut^- A- taloukdar 
is ruined by the expense of pleading to the j urisdiotion. 
though he prevails. And in - an action where Rs. 400 
were~rec"overed, thTcost excee3ed 1,600 rupees. When 
to these abuses incident to the institution of the Court 
itself, and derived from distance and the invincible 
ignoranceof the Natives respecting the laws and practice 
of the Court, we add the disgrace brought on the higher 
orders, it will not perhaps be rash to affirm that confu- 
sion in the provinces and a prodigious loss of revenue 
must be the inevitable consequence of upholding this 


* Mill’s Histoty of India, Vol. IV, p. 237. 
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jurisdiction. One zemindar upon pretence tha 1 < he 1774—1781. 
had been arrested, and afterwards rescued, has his 
house broken open, and even the apartments of his 
women rudely violated. Another zemindar surrenders 
himself to prison to avoid the like disgrace to his family 

P rosecutions were carried on by’ the Supreme Proceed- 
Court "against the Judges of the Revenua_and Civi l 
C ourts fo r acts_done in the regularjjerformance of their “f ai ^ t jj or 
b usiness , and by these means the course of justice was Wes. 
entirely suspended. “ Who are the Provincial Chief 
and Council of Dacca ? ” asked the Supreme Court in 
reference to the governing body of a -great province. 

“ They are no aoryor ation in the eye of the law. Th e 
Chief and Provincial Council of Dacca is an i deal bod y. 

A man might as well say he was Co mman ded by the 
King of the Fames as by the Provincial Council of 
Dacca, because the law knows no such body ”. They 
held also that Native Magistrates, who were appointed 
by the Provincial Councils to investigate cases, were 
liable in damages at the suit of every person affected by 
their proceedings. 

I n 1777 , the Suprem e Court entertained an actio n 
for tre spass and false imprisonment against the dew an 
or principal offic er of the Crimi nal Court at Dac ca. 

T he action was broug ht by a~peon who had been 
convicted in that Cnnr t^.urLimpManncd- The Supreme 
Court ordered the defendant to be arrested, that last 
disgrace to a Mahomedan of rank. The bailiff entered 
the house of the Judge, and attempted to seize the 
dewan. He was prevented, and thereupon attended 
by a orowd, he broke open the gate of the house, and 
in the affray the Judge waB dangerously wounded. 

It ended by the Provincial Council giving bail for the 
dewan. “All criminal justice”, said the Governor* 

General in Council, “ is at a stand and seems not likely 
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to be resumed. How can a Judge perform any function 
of his office 1 How presume to execute a criminal 
convicted and sentenced to death by the established 
laws of the Government and his religion if he is liable 
himself to stand to actions of damages, or to answer 
to a criminal accusation according to the laws of 
England for any punis hm ent he may inflict ? ” 

The action of the Court was thus directed to render 
the management of the territorial revenue and the 
administration of civil and criminal justice subject to 
the jurisdiction of the King’s Court. The Governor- 
General and Council declared that by the acts and 
declarations of the Judges the Company’s office of 
Dewan was annihilated, the country government 
subverted, and they and their officers acting under 
their authority ^wece threatened with the pains and 
penalties of high treason. The Judges asserted that 
their power derived directly from the Crown was greater 
than that of the Council which was derived from the 
Company, and that their duty was by the inherent 
force and vigour of English law to restrain the Execu- 
tive, and to protect the Natives. 

So general was the sense of oppression and insecu- 
rity that, in the Province of Behar, the farmers and 
land-owners petitioned the Governor in Council, 
praying for protection against the process of the 
Supreme Court, or if that could not be granted, for 
' leave to relinquish their farms that they might retire 
i into another country. 

The case in which the disputes reached a crisis was 
this. I n 1779 the Rajah of Cossijuxah absconded to 
a void the execution of a writ of th g pnprpmA Cnnrt. 
* A nother writ was issued to sequester his land and 
effhots. Sixty men, headed by a serjeaut of the_Conxt. 
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w ere sent to execute it. The Rajah complained that 
they entered his house, beat and wounded his servants, 
broke open and forcibly entered his zenana, stripped 
, his place of religious worship of its ornaments, and 
prohibited his farmers from paying their Tents. Tim 
Govern or-General a nd Council instructed the Raj ah 
not to obey the process of the Court, and ordere d the 
t roops to intercept th e party of the Sheriff, and to 
d etain them in - custody till further, order s. The 
Government also issued a notification to all zemindars 
and others in the three provinces that, except in the'two 
cases of their being British servants, or bound by their 
own agreement, they weie not to obey the process of the 
Court. The Supreme Court took proceedings againB f 
the Co mpany’s attorney and~*‘the . pfficorB who seize d 
t he Sheriff’s par ty. The attorney was thrown into 
prison, and finally the ~G nve.ro or-GaimrallaiitUkamcil 
were at last individually served with a summons at th e 
s uit of the decree-holder whose process of executio n 
th ey had disturbed. T hey declined to appear, an d a 
petition sig ned by the principal British inha bitants in 
B ftngafwent hoihe to Parliament against the exerc ise 
wtncb ~the Supreme Court was making of its pow er. 

fThe rule of the Supreme Court is described by* 
Lord Macaulay as a reign of terror ; *' of_ terror 
heightened by mystery ; f or e ve n th at which waajm- 
dured was less ho rrible than that which was anticipated. 
No man knew what was next to be anticipated from 
this strange tribunal ; it came from beyond the black 
water, as the people of India with mysterious horror 
palled the sea ; it consisted of Judges not one of whom 
was familiar with the usages of the millions over whom 
they claimed boundless authority. Its records were 


1774—1781 


♦Macaulay’s Essays, Vot. EH, p.'388. 
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kept in unknown characters ; its sentences were pro- 
nounced in unknown sounds. * * * NoJMahratta. 
invasion had ever spread through the province such 
i dismay as this inroad of "English lawyers ; all the 
i-njusticc of former oppressor Asiatic and Europeans, 
appeared as a blessing compared with the justice of the 
Supreme Court ”.J 

This unexampled scene was the direct and in- 
evitable result of the legislation which sought, by intro- 
ducing an oil-shoot from Westminster Hall in an 
unknown country whose form of civilization, religion, 
and habits were- inflexible from their age, and utterly 
strange to the English Parliament, to re-establish 
society with the aid of a foreign and totally inapplicable 
class of laws. The Statesmen who adopted this policy, 
and framed the Regulating Act, were chiefly responsible 
for the consequences. The accusations which, in the 
bitterness of those times, were levelled against the 
Judges seem to have been disproved. They were the 
ministers of a system, carrying out the objects and 
purposes of their judicial existence. 

m 

No doubt the Court was directed by its charter to 
accommodate its process to the circumstances of the 
people and the country. This was done to some 
extent, but it must he remembered that to do so- 
successfully required more co-operation and support 
from the Executive than the Court was likely to' obtain 
or did in fact meet with. It excited and undoubtedly 
experienced great opposition from the servants of the 
Company.*” The first obstacle which it encountered 
was the upholding of the Nizamut under the Nabob and 
his Native officers in a state of complete independence 


* Sir C. Gray's Minute, see 3th Append!* to the Third Report of 
the Select Committee of the House of Commons 1,1831), p, 1113. 
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of it. The Chief Court of tiie Nizamut was trans- 1774 — 1781. 
ferred from Calcutta to Moorshedabad immediately 
after the Court began to exercise its powers. Probably, 
if Mr. Sullivan’s Bill (see ante , p. 34) had passed, the 
Company would have brought the whole of the Native, 

Courts into subordination to the Court established by 
it. And when the Supreme Court was substituted, the 
jurisdiction similar to that of the King’s Bench which 
was given to it, indeed its very title and the objects 
of the whole Charter, showed that it was supposed 
that there would have been inferior Courts subjected 
to its superintendence. A system corresponding to 
such intentions could not have been established without 
the cordial co-operation of the Governor-General' 
and Council of the time, and pfobidply it ought not to 
have been attempted but by very slow and cautious 
steps, and supplementary enactments must have been 
made for securing the Hindus and Mahomedans against 
an abrupt demolition of their customs and usages. 

But instead of any preparations of Buch a tendency, 
all things were maintained in a posture rather of 
opposition than' merely of separation. It may be 
said, -therefore, in justification of the Judges, that 
there was not that co-operation which they had expected 
from the Government ; that the re-establishment in 
1775 of the Nizamut at Moorshedabad in its olcl form 
was not a symptom of any inclination to promote that 
subordination of the Provincial Courts which was 
looked for, and which would have been gradually 
accomplished if the Supreme Court had bean a Court 
of the Company. 

Anri further, in criticizing the conduct of the Conduct 

of the 

Judges, some allowance must be made for the novelty j uf ]gea. 
of their position and their consequent ignorance of 
their relative and absolute duties. Tliey were English 
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lawyers sent out expressly to administer English law ; 
they had boon educated in a belief of its comprehen- 
siveness and perfection.* '' They knew nothing of 
India, had never heard of Hindu or Mahouiedan law, 
•■and would have despised it if they had : they had been 
accustomed to know that gross abuses of law and justice 
prevailed in India, and they imagined it bo he their 
first of duties to show that they would resolutely exert 
the powers which they thought that they possessed 
for the extension of the principles of the only law 
which they conceived to be capable of protecting the 
interests of society. That they entertained a mistaken 
opinion ot their own dignity and an equally unfounded 
'contempt for the Company's functionaries originated 
in the same cause, ^and^o ignorance may be referred 
the origin of their indiscretion and intemperance 

No doubt at the time great passions and animosity 
were excited, and charges were made against the 
Judges of exceeding their jurisdiction, and against 
Sir Elijah Impey in particular of gross dereliction of 
duty. But these charges will not bear examination ; 
and the personal question in these days readily yields 
to the interest of the political situation. 

And with regard to exceeding their jurisdiction, 
that charge also in general cannot be sustained. The 
Act of 1781 was passed, not becauso the j urisd iction 
had been exceeded, but because it had been found 
difficult to exercise it without conflic t with the Provin- 
cial Courts and the Governme nt ; in short, bocaus o~tlie 
Act of 1773 had proved to he a ruinous mistak e. The 
28th Section provided indeed an indemnity for the 
Governor-General in Council and the Advocate-General 
for their transgressions of the law in opposition to 


* Mill’s History of India, Vol. IV, ji. 242. 
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the Judges, but no such indemnity will be found to have 1774 i 7 si. 

been granted or required for th^> Judges themselves. 
Parliament, uo doubt, felt that the Act had been a 
failure, not because it had been misapplied, but because 
it was wholly inapplicable and unsuited to the wants, 
of the country. 


The Act of 1781 (21 Geo. Ill, c. 70) was passed to Act oi 
explain and amend the Act of 177 3, “ and for the relie f l781, 

1 o f certain persons imprisoned at Calcutta under a 
judgment of the Supremo Court, and also f or indemni - 
f ying the Governor-General and Council and a ll officers 
who have acted under their orders or authority in the 
undue resistance made to the process of the Supreme 
Court It recited that doubts and difficulties had’ 
arisen with regard to the provisions^ the Act of 1773 


and the Charter which had been issued under it, and 
that “ by reason thereof dissension hath arisen between 
the J udges and the Governor-General and Council 
and the minds of many inhabitants subject to the 
Government have been disquieted with fcaxB and 
apprehensions, and further mischief may possibly ensue 
from the said misunderstandings and discontents if a 
seasonable and suitable remedy be not provided”. 

And then the preamble proceeded, “whereas it is 
expedient that the lawful Government of the provinces 
of Bengal, Behar, and Orissa should be supported, 
that the revenues thereof should be collected with 
certainty, and that the inhabitants should bo main- 
tained and protected in the enjoyment of all their 
ancient laws, usages, rights, and privileges 

It was expressly declarod by that Act that the Limit* 
Supreme Court should not have any jurisdiction i n 
a ny matter concerning the revenue or concerning an y 
acts ordered or done in the collection thereof accordi ng Court, 
to the practice of th e coun try, or the r&gulations of the 
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Governor-General and Council. Further, it was 

f 

declared that no person should be subject to its juris- 
diction by virtue of possessing any interest in, or 
authority over, lands or rents within Bengal, Bchar, 
pr Orissa, or by reason of his becoming security for the 
payment of such rents. Employment of a person, 
directly or indirectly, by the Company, or the Governor- 
General and Council, or by a native of Great Britain, 
was declared not to subject such person to the juris- 
diction of the Court in any matter of inheritance or 
fsucc'ession to lands or goods' or in any matter of dealing 
or 'contract between party or parties, except in actions 
for wrongs or trespasses, and also except in any civil 
suit by agreement of parties in writing to submit the 
‘ same to the decision of'" the said CouEt. Further no 
action for wrong or injury should lie in the Supreme 
Court against any person whatsoever exercising a judi- 
cial office in the country Courts for any of his judicial 
decisions, nor against any person acting thereunder. 

The former Act had declared the Supreme Court 
incompetent to try any indictment against the Governor- 
General or any of the Council for the time being for any 
offence not being treason or felony which such Governor 
or any of his Council should be charged with having 
committed in Bengal, Behar, or Orissa. The Govern or- 
General and Council and Chief Justice and Judg es 
wore declared not to b e liable to arrest or imprisonmen t 
u pon any action , sui t, or proceeding in the Cour t.') 
The later Act declared that the Governor-General 
and Council should not be subject jointly or severally 
to the jurisdiction of the Supreme Court “ for or by 
reason of any act or order, or any other matter or thing 
whatsoever, counselled, ordered, or done by them in 
f their public capacity only and acting as Governor- 
r General and Couhcil It was also provided that the 
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order of the Governor-General and Council in writing 
should amount to a sufficient justification of all acts 
done thereunder ; except that whore British subjects 
were concerned, the Court should retain its jurisdiction. 

With reference to th e inc onveniences . which had- 
arisen from applying English law .to thfe Natives, the 
Supreme Court Wj^,.by the 17th Section, of the new 
Act, em]3owered_to determine all actions _and suits 
a gainst the inhab itants of the city of Calcutta : provided 
that their succession and inheritance to lands, rents, 
and goodg 3 _ and. alL matters of- contract and dealing 
between party and party, should be determined in tie 
case of Mahom edans by the laws a nd u s age of Maho- 
medans ,_and in the c ase of Gentoo s by the laws and 
u sages of Gent ooB ; and where' 'onh ^ one of the parties 
should be a Mahomedan or Gentoo by tbe laws and 
^usages of the defendant.) ! And in . order that regard 
should be bad to tbe civil and religious usages of the 
Natives, it was enacted that the rights and authorities 
of fathers and masters of families, according as the 
same might have been exercised by the Gentoo or 
Mahomedan law, 'should he preserved to them; “nor 
hhall any acts done in consequence of the rule and law 
of caste respecting the members of the said families 
only be held and adjudged a crime, although the same 
may not be held justifiable by the laws of England 

It was also provided that the Supreme Court 
might frame such process and make such rules and 
ordcis for the execution thereof in suits, civil or criminal, 
against the Natives of the presidency as might aceom-i 
modate the same to the religion and maimers of the! 
Natives, so far as the same might consist with the due 
execution of the laws and attainment of j'ustice. Such 
rules and orders were to be subject to the royal approba** 
tion, correction, or refusal. 
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But perhaps the most important part of the Act, 
and the one which most completely reversed the policy 
of the Act of ]773, was the recognition by Parl iament 
of the Civil an d Cr i minal Provincia l Courts , existing r 
independently of the Supremo Co urt ; an d of the 
Governor-General and Council o r so me committee 
thereof, as the Chief ^Appellate Court of the country, 
and theTVesting the Council with_ the power to frame 
11 emulations for those Provincial Co urts independently 
ofThe 'Supreme Court. The Sections are as follows : — 

Section 21. — And whereas the Governor-General 
and Council, or some committee thereof, or appointed 
thereby, do determine on appeals and references from 
the country or Provincial Courts in civil causes, he it 
further enacted thl?L the said Court shall and lawfully 
may hold all such pleas and appeals in the manner and 
with such powers as it hitherto hath held the same, 
and shall be deemed in law a Court of Record ; 
and the judgments therein given shall he final and 
conclusive; except upon appeal to His Majesty, in 
civil suits only, the value of which shall he £5,000 and 
upwards. 

Section 22 gave the Court power to determine on all 
offences, abuses, and extortions committed in the 
collection of revenue, or of severities used beyond what 
was customary or necessary to the rase, and to punish 
the same, provided the punishment should not extend 
to death or maiming, or perpetual imprisonment. 

Section 23. — And it is hereby enacted that the 
Governor-General and Council shall have power and 
authority from time to time to frame Regulations for 
the Provincial Courts and Councils. A proviso was 
added that His Majesty in Council might disallow or 
amend them within two years. 
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Tho Act also declared that no action should lie in. 1774 — 1781 , 
the Supreme Court against any judicial officer in the 
country Courts in respect of any judgment or order of Indemnity. 

„ his Court, nor against any person for any act done in 
pursuance of such order ; it being considered “ reason^, 
able to r ender the Provincial Magistrates, as well 
.Nati ve as Britis h subje cts, more safe in the execution 
of their offic e 

And finally, with regard to the indemnity in respect 
of the hostilities which had been carried on between 
the Court and the Council, wherein said the Act “ many 
things have been done not justifiable by the strict rule 
of the law ”, it was enacted that the Governor-General 
and Council and Advocate-^enc^,l and all persons 
acting under their orders, so far as the same related to 
the resistance to any process of the Supreme Court 
from January 1, 1779, to January 1, 1780, wer e thereb y 
indemni fied, discharged, a nd saved harml ess from any 
a ction, suit, or prosecution whatsoever on accoun t 
of th e said d isobe dience and resi stance to the executio n 
o f tEeT orders ofthe Jgonrt. ~ " 

' Thus within eight years the main provisions of the The Settle- 
Regulating Act were swept away. Tho Supreme Court, r^'i. ° 
however, continued to exist, and ultimately, with its 
diminished powers and pretensions, won its way to 
greater authority and respect, both from Europeans and 
Natives, than any other tribunal which has ever existed 
in India. Nothing, however, in its subsequent history 
serves to justify or excuse the policy of its founders. 

Their attempt to introduce an English superintendence 
of law and justice on the part of the Crown, and an 
administration of English rules of law and equity by an 
En glish Court, modelled according to English fashion, 
was made rashly and ignorantly, without any sufficient 
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scheme or due preparation, without any measures 
being taken to ensure the co-operation of the local 
authorities, but on the contrary with every attempt to 
impose upon them a policy to which they were opposed, 
.and which they were determined to subvert. 

But in the Act of 1781, as in that of 1773, there is 
no plain statement of the relation in which the Indian 
territories stood to the British Crown, nor whether any 
Indian natives were to he comprehended under the term 
“ subjects ”, nor whether* the Provincial Courts were to 
have a concurrent jurisdiction with the Supreme Court, 
or an exclusive one ; nor, if the latter, what were to be 
the limits of it. The phrase " British subjects ” is 
'used in both Acts in such a way as necessarily to exclude 
from its meaning tSe Hindu and Mahomedan 
inhabitants ; but it is so used that, with respect at 
least to subjects not being natives of Great Britain or 
India, subsequent glosses made it almost impossible to 
affix any definite understanding to it. 

The result of the two Acts was that the disti nction 
■ between Presidency To wns and > Mofussil which 
| origmatld ' in~tFe' 'distin ction between the Compa ny’! 
factorieaancT the Mogul territory was perpetua ted. 
At the distance of nearly a century (1872), it”sS!l 
existed. The influence of the Presidency Town system 
was, since the Act of 1781, but thinly scattered^ >ver 
the Mofussil, and the disputes and inconveniences 
which arose were temporary and occasional.., The 
subsequent pages will show the steady progress which 
has, since" the abolition of the Supreme Court in 
1801, been made towards obliterating this distinction 
and securing uniformity in the administration of 
justice. 


% Sir C. Qrey’s Minute. 
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The Act of 1781 at all events settled the difficulties 1774 — 1781 
■which had arisen under the Regulating Act, and the 
settlement, crude and unsatisfactory as it was, was 
copied in the other Presidencies, and endured so long 
as the Company and the Mogul Empire existed. 

1 

In Bengal a revised Code was issued in the sairte After the 
year as this important Act. Very little legislation SottlemPnfc 
had been effected under the Regulating Act; though, 
under the Act of 1781, a large body of Regulations 
continued to be passed for half a century. Thus the 
Aot of Parliament, the Revised Code, the Parliamentary 
recognition of the Sudder and Provincial Courts, the 
grant of legislative authority apart from the veto 
of the Supreme Court, the restriction of the powers at 
that Court, and the declaration of the right of Hindus 
and Mahomedans to their own lawB and usages, were 
effected (in 1781. A complete settlement was made 
sufficient to form the foundation of the Indian polity 
for three generations, and to mark the commencement 
of a new era in Indian HistoryJ 

In that ora the Supreme Court acquired authority 
and renown ; and English lawyers in India have laid 
the foundation of a complete system of Anglo-Indian 
jurisprudence. They have earned out the ultimate 
end and object of the Regulating Ac t— an object which 
has redeemed the ‘character of the Statute, and of its 
immediate policy — viz., to teach both .rulers _a nd 
subjects in the East that respec t for law w hich 1H - the 
foundation of social order and the greatest Sift wh ich 
E ngland has EacTm its power to be stow on. .India. 

The angry opposition which has been at times excited 
ha 3 died away, and as India is now united under a 
monarchy which is itself limited by law, and i 3 
settling down, even in its farthest provinces, into a 
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law-go-v erncd country, the wishes of the authors of the 
llegulating Acts .which they so utterly failed to- 
accomplish may be said to have been ultimately 
fulfilled. 

When tlic subsequent history of the legislative 
authorities ancl related institutions which have from 
time to time been brought into existence, of the- 
Supreme Courts and other judicial authorities estab- 
lished in the Presidency Towns, and of the Civil and 
Criminal Courts of the country Bhall have been traced 
for another eighty years, we shall arrive at a new 
epoch, the date from which nearly all existing legislative- 
and judicial authority derives its origin. 



CHAPTER IV. 

The Legislative Councils. 

Two-fold power of legislation given — Extent of the first power — 

Extent of the second — Excessive exercise of the powers — 
Parliamentary recognition thereof — Mode of oxeroising legis- 
lative power prescribed — Legislative power at Madras — At 
Bombay and Madras — Extent of the power — Extension of 
legislative authotifcy in 1813— Power of taxation — .Tumclicstion 
of the Legislature — Regulations to be laid before Parliament — 
Reservation of Sovereignty of the Crown — Powor to mate 
Articles of War — Customs — Power to alter the rovonue and 
impose new taxes — Statute Law in 1834 — Necessity for reform* 
in the Legislature — The Act of y^ifliarrvjfcliQ Fourth— Provision 
relative to legislation — Tndian Law ’ Commissioners— Local 
Legislatures superseded — Articles of War — Conclusion. 

The extent of the legislative power granted by Two-folo 
Parliament to the Company during the early period fcgfelaMon 
which preceded the passing of the Regulating Act has given ’ 
been already described. The most important exercise 
of that power, whether within or in excess of its terms 
it is unnecessary now to enquire, occurred inl772. In 
that year the President* and Council of Bengal made 
and ordained certain general regulations for the 
administration of justice, by virtue of which certain 
Courts, both Civil and Criminal, such as have already 
been described, were established throughout the Lower 
Provinces of Bengal, with certain definite rules of 
procedure and law. 

The Act of 1773 defined the extent of the’legislative 
authority of the Governor-General and Council, and 
placed it under the supervision and subjeot to the veto 


* See Colebrooke’s Supplement to the Digest of Regulation*} 
Vol. XU, p. 1. 
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of the Supreme Court. No enactments oi any impor- 
tance were passed till 1780, when the Governor-General 
and Council, considering that important changes had 
(a ken place in (ho constitution and civil government of 
those province^ Mince 1772, passed certain regulations* 
for the more effectual and regular administration of 
justice in the provincial Civil Courts. Those Regula- 
tions were to bo considered binding only till a new 
arrangement should be made by authority of Parlia- 
ment. f 

Later in the same year it confirmed and amended 
all existing regulations respecting the Sudder and 
Provincial Courts. And early in 1781 a revised Code 
was issued. 

These must be taken to have been passed in 
pursuance of the legislative power granted by the 
Regulating Act. They are not expressed to be regis- 
tered in the Supreme Court, and probably were not so 
registered. 

But in 1 781 the new Act of Parliament (21 Geo. 
Ill, c. 70) empowered the Governor-General and 
Council to frame Regulations for the Provincial Courts, 
without reference to the Supreme Court. It was 
under that authority that the Government preferred 
to act. But they were unable to pass any Regulation 
which the Supreme Court was in any way bound to 
recognize, unless it was previously registered as directed 
,by the Act of 1773. 

The Supreme Council, therefore, had from the first 
a two-fold powfer of legislation conferred by two separate 
Acts of Parliament. The one enabled them to make 


r * See Coielnooke’s Supplement to the jDigeet of Regulations, 

jVoi. ni, p. 14. 

t Ibid., p. 22,- 
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laws for the good order and civil government of the 
■ settlement at Fort William and alt factories and places 
subordinate thereto, and to make any Regulations not 
^ repugnant to the laws of the realm, and to enforce 
them by reasonable sanctions ; but the exercise of. 
_Jhe power was subject to the supervision of the Court. 
It has been said that the power so conferred was in- 
tended to apply only to Calcutta and its dependent 
factories, into which English law had already been 
introduced, and not to what are in that Act described 
as tbe territorial acquisitions of Bengal, Bchar, And 
Orissa. But tbe Act does not appear to have been no 
understood; and the large body of regulation law 
mentioned above was framed in pursiiance of its powers ’ 
for tbe benefit of the provinces,*" 

' The second power of legislation was derived from 
[ the Act of 1781, by which the Governor-General and 
Council or some committee thereof or appointed thereby 
was empowered as a Court of Record to determine on 
appeals or references from vhe country or Provincial 
Courts in civil causes ; and from time to time to frame 
Regulations for the Provincial Courts and Councils. 
Copies of suoh Regulations were to be transmitted 
within six months to the Court of Directors and to the 
Secretary of State, and if not disallowed within two 
years, they were to be of force and authority to direct 
the Provincial Courts, Power to disallow or amend 
suoh Regulations was reserved to the Sovereign in 
Council. It was under this Aot that, notwithstanding 
the l imit ed purpose it professed to have iu View, most 
■of the Regulation law was passed. The Supreme 
Court had no power of supervision or of veto in reference 
to any enactments passed in pursuance of this statute, 
and in consequence the Council preferred to legislates 
under its provisions iu preference to those of the earlier 
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Act. But that Court, on the other hand, was not in 
terms nor in effect, bound by any Regulations which 
were not duly registered by it. 

Registration of laws in the Supreme Court or in r 
'any Court of Justice was rendered unnecessary by the 
Act'* of Willislm IV passed in 1833. 

The Regulations passed in pursuance of the 
authority granted in 1781 were doubtless far in excess 
of the legislative power, having regard to the precise 
terms in which it was granted. But after several 
years of its exercise, Parliament itselff referred to that 
power as if it were one of making a regular Code affecting 
the rights, persons, and property of the Natives and 
others amenable f to r the Provincial Courts. That 
was a Parliamentary recognition of the power which the 
Indian Council had assumed to exercise. ' The Council, 
regardless of the limited extent of its legislative 
authority, had passed numerous Regulations ; and in 
1793 collected and passed them in the shape of a Revised 
Code. 

The Act of Parliament to which I^have just alluded 
was passed in 1797. It recited that various Regula- 
tions for the better administration of justice among 
native inhabitants and others within the Provinces 
of Bengal, Behar, and Orissa were from tune to time 
framed by the Governor-General in Council in Bengal. 
It recited, also, that it had been established as essential 
to the future prosperity of the British territories in 
Bengal that all Regulations passed by Government 
affecting the rights, properties, or persons of the 
subjects should be formed into a regular Code,~and 
printed with translations in the country languages ; 


* 3 fc 4 , Win. IV, o. 85, s. 45. 
t See 37 Geo. Hi, o. 142, s. 8. 
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that the ground of every Regulation should be prefixed 1781 — 1834 . 
to it ; and that the Courts of Justice within the 
Provinces should be bound to regulate their decisions 
by the rules and ordinances which such Regulations 
might contain. Parliament referring to these proceed- 
ings considered that it was essential' that so wise 
and salutary a provision should be strictly observed, 
and that it should not be in the power of any Governor- 
General in Council to neglect or dispense with it for the 
future. 

Accordingly* it was enacted that all the Regula- Mode of 
tions of that Council affecting the rights, property, or ]^B?atire 
persons of the Natives, or of any other individuals prescribed 
who might be amenable to fjie l^rovineial Courts of 
Justice (thereby recognizing the 'full extent of the 
legislative authority which had been assumed and 
exorcised), should be registered in the Judicial Depart- 
ment, and formed into a regular Code, and printed 
with translations in the country languages, and that 
the grounds of each Regulation should be prefixed to 
it. | And all the Provincial Courts of Judicature were 
directed to be bound thereby, and to regulate their 
decisions accordingly. Copies of the Regulations were 
directed to be annually transmitted to the Court of 
Directors and to the Board of Commissioners. By 
this Act, therefore, the legislative power of the Governor- 
General, independently of the Supreme Court, was 
recognized and confirmed, and endeavours were made 
to place it under control. It was not, however, the 
first endeavour to place the legislative power in India 
under some restrictions ; for George the First’s Charter 
had reserved to the home authorities a power of super- 
vision. But at this time a formal publication, a written 

* See 37 Geo. Ill, c. 142, s. 8. 
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record of reasons for resorting to particular enactments, 
and official commuhication of tlieir contents to the 
authorities in England, wore deemed to be necessary 
expedients for placing a check on any hasty exercise of 
r power. 

The legislative power being thus iirnily planted in 
Bengal, it next became necessary to establish a similar 
authority in the other Presidencies. Accordingly, in 
the year 1800, the Governor* and Council of Fort St. 
George at Madras were invested within the territories 
subject to their government with the same legislative 
power as had previously by any Act been given to the 
r Governor-General and Council of Fort William, that 
is, they wcto empfvwer^l to frame "Regulations for the 
Provincial Courts and Councils annexed to that Presi- 
dency. 

Again, in 1807, an Actf was passed amongst other 
things “ for the better government of the settlements 
of Fort St. George and Bombay It recited the 
expediency of granting to the two local Governors 
in Council the same powers of government within their 
respective territories as were vested in the Governor- 
General and Council for the government of Fort 
William. It accordingly empowered them respectively 
from time to time to make and issue such rules and 
regulations for the good order and civil government 
of the towns of Madras and Bombay, and of the 
Company’s settlements at Fort St. George and Bombay, 
and other factories subordinate thereto, and to add the 
necessary sanctions as the Governor-General in Council 
might make for the good order and civil government 
of Fort William. But it provided that registration. 


* See 39 & 40 Geo. Ill, c. 79, u. H. 
t 47 Geo. 331, sess. 2, o. 68. 
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thereof in the Supreme Courts of Fort St. George mi — 1834 - 

Bombay respectively should be, necessary to th#* 1 
validity. Such regulations were to be subject 
appeal as provided by existing Acts of Parliament.* 

As these Acts of 1800 and 1807 were later than t P f Extent ot 
Act of 1797, it might reasonably be considered ih a * * I,ower ' 
the local Governors and Councils had legislative pow<? r, ' ! 
conferred on them, not as defined by the Acta of 17' 7 ’’ 
and 1781, but as recognized and confirmed by tP ( ‘ 

Act of 1797. 


It does not appear that the Governor-Gcner 0 ^ 
exercised any direct authority over the Governors ,H 
Council at Madras or Bombay in the matter of makii^, 
laws. He had control over them ip. political matte 16 
under the Act of 1773, and in. revenue matters and. 
cases whatever under the Act of 1797. A copy of eve*y 
regulation passed at Madras and Bombay was s6 Jlt ’ 
to the Governor-General in Connoil ; but it does 
appear that it was submitted for approval bef#* e 
being passed. The legislative powers of the Govern# 1- 
General’s Council were confined by the terms of 
constitution and in praotice to the Presidency 
Bengal. 

In 1813 the legislative power so conferred on o/fegmiati 
three Councils was extended, and at the same authority 
placed under still greater control. The Govern#*' 

General and the Governors in Council in their respecti^ 
Presidencies, with the sanoiion of the Court of Direct#* 6 
aud the Board of Commissioners, were empowered PT 
an Actf passed in that year to impose duties and tai eB P®*« r o ® f 
within the towns of Calcutta, Madras, and Bomba/ » 
for the enforcing of which taxes, regulations w#* e 


* Vide 13 Geo. IXT, o. 63 ; and 39 & 40 Geo. Uf, c. 79. 
t 53 Geo. m, o. 165, S3. 98, 99 and lod. 
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directed to be made by the Governor-General and 
Governors in Council in tho same manner as other 
regulations were made. 

It was also provided in the same Act* that the r 
-regulations should apply to all persons who should 
proceed to tho Bast Indies within the limits of the 
Company’s government. 

And in addition to the rule which had compelled 
the Indian Government to forward to the authorities in 
England copies of nil regulations passed, it was then 
ena’cteclf that copies of legislative regulations, made 
by the several Governments of India, and required by 
various Acts of Parliament to be sent Home, should be 
'annually laid before Parliament. 

Section 95 of tne same Act enacted “ that nothing 
in this Act contained shall extend or be construed to 
extend to prejudice or affect the undoubted sovereignty 
of the Crown of the United Kingdom of Great Britain 
and Ireland in and over the said territorial acquisi- 
tions ”. 

Then followed two Sections, one qf which (Sec. 96) 
enabled all three Governments to make Articles of War 
for the order and discipline of the native officers and 
soldiers in their respective service; and for the 
administration of justice by Courts Martial to be 
holden on such officers and soldiers ; and for the 
constitution and manner of proceeding of such Courts 
Martial. 

Another Seotion (98) authorized them, with the 
sanction of the Home authorities, to impose, within 
the limits of their respective Presidencies, duties of 
customs and other taxes in respect of all goods and 


* Section 35. 
t Vide Seotion 60. 
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property and on all persons, British-born or foreigner 
being therein. 

In addition to those three powers of legislati^ n 
T conferred under the Acts of 1773, 1781, and 1813, a 
general power of altering the revenue, and of imposing, 
new taxes, had been exercised within the province 
and is alluded to more than once in Acts of Parliament. 
But as there is no Act which expressly conferred ft 
such power has generally been considered to rest ontj^ 
inherent powers of government ; whether derived j n 
succession to the native authority from the grant 0 f 
the Dcwanny, or from those Statutes by which t] lc 
general power of government or of ordering the revenu eB 
had been given or continued to the ^Company. 

Thus from time to time me legislative powers D | 
<Shf <£buaanilr wtav tfbvudspmV uau 1 nr pursutmcir 
those powers they enacted laws and regulations ty] 
1834. Down to that date, which is the important ' 
epoch in the history of Indian legislation, there we^ e 
five different bodies of Statute law in force in t\ e 
empire. First, there was the whole body of Engli^ 
Statute law existing in 1726 so far as it was applicable 
which was introduced by the Charter of George I, an<j 
which applied, at least, in the Presidency Town s _ 
Secondly, all English Acts subsequent to that da^ e 
which are expressly extended to any part of Ind%, 
Thirdly, the Regulations of the Governor-General> s 
Council, which commence with the Revised Code < 3 f 
1793, containing forty-eight regulations, all passed % 
the same day (which embraced the results of twelv e > 
years’ antecedent legislation), and were continue^ 
down to the year 1834. They only had force in t\ e 
territories within the Presidency of Bengal. Fourthly j 
the Regulations of the Madras Council, which sprea^ 
over the period of thirty-two years, vfz., from 1862 t 0 
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1834, and were in force in tlie Presidency of Fort 
St. George. Fifthly, the Regulations of the Bombay 
Code, which began with the Revised Code of Mr. Mount- 
stuart Elph instone in 1827, comprising the results of^ 
twenty-eight years’ previous legislation, and were 
also continued till 1834, having force and validity 
in the Presidency of Fort St. David. 

Tn 1833 the attention of Parliament was directed 
to three leading vices in the frame of Indian Govern- 
ment. The first was in the nature of the laws and 
regulations ; the second was in the ill-defined authority 
and power from which these various laws and regula- 
tions emanated ; and the third was the anomalous and 
sometimes conflicting Judicatures by which the laws 
were administered, or fn other words the defects were 
in the laws themselves, in the authority for making 
them, and in the manner of executing them. The* 
Judges of the Supreme Court at Calcutta thus expressed 
themselves in reference to this subject : — “ In this 
state of circumstances, no one can pronounce an 
opinion, or form a j udgment, however sound, upon any 
disputed right of persons, respecting which doubt and 
confusion may not be raised by those who may choose 
to call it in question ; for very few of the public or 
persons in office at home, not even the law officers, 
can be expected to have so comprehensive and clear a 
view of the Indian system, as to know readily and 
familiarly the bearings of each part of it on the rest. 
There are English Acts of Parliament specially provided 
for India; and others of which it is doubtful whether 
they apply to India wholly, or in part, or not at all. 
There is the English common law and constitution, of 


* See Hansard s “ Parliamentary Debates ” (1833), vol. xviii, 
p. 7529. 
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which, the application is, in many respects, still mo te 17S1 1834 

obscure and perplexed ; Mahomedan law and usag^ . 

Hindu law, usage, and scripture ; Charters and Lette rs 
Patent of the Crown ; Regulations of the Government;^ 
some made declaredly under Acts of Parliament,-, 
particularly authorizing them, and others which aj e 
founded, as some say, on the general power of govern- 
ment entrusted to the Company by Parliament, an,}, 
as others assert, on their rights as successors of the 
Native Government ; some Regulations require registry 
in the Supreme Court ; others do not ; some ha> e 
effect generally throughout India ; others are pecul% f 
to ono Presidency or one town. There are commissions 
of the Governments, and Circular*, Orders from tl^ e ’ 

Nizamut Adawlut and from 'he Xiewanny Adawlut j 
treaties of the Crown ; treaties of" the Indian GFoverq. 
ment; besides inferences drawn at pleasure from th e 
application of the droit public and the law of nations qf 
Europe, to a state of circumstances which will Justify 
almost any construction of it, or qualification of it s 
force 

* 

Accordingly in that year an Act* was passeq xte Act of 
“ for effecting an arrangement with the East Indiq ^'tVarth. 
Company and for the better government of Ile^ 

Majesty’s Indian territories till April 30fch, 1854 ” 

It was enacted in the 43rd section “ that the Governor-. 

Goneral in Council should have power to make law% 
and regulations tor repealing, amending, or altering 
any laws or regulations whatever now in force or here-, 
after to be in force in the said territories or any parfc 
thereof ; to make laws and regulations for all person*, 
whether British or Native, foreigners or others, and, 
for all Courts of Justice, whether established by He^ 


* a & & Ww. IV, o. 86. 
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Majesty’s Charters or otherwise, and the jurisdiction 
thereof and for all places and things whatsoever within 
and throughout the whole and every part of the said 
territories and for all servants of the said Company *\ * 
< The exceptions to this sweeping power were that the 
Governor-General in Council should not have power to 
malrc any laws which should affect any of the provisions 
of this Act or of the Mutiny Acts, or of any Act there- 
after to be passed in anywise affecting the Company, 
or the said territories, or the inhabitants thereof ; 

, f 

nor should it have power to make any laws which 
should in any way affect any prerogative of the Crown, 
or the authority of Parliament, or the constitution or 
' rights of the Company, or any part of the unwritten 
laws or constitution of the United Kingdom of Great 
Britain and Ireland, “ whereon may depend in any 
degree the allegiance of any person to the Crown of 
the United Kingdom, or the sovereignty or dominion 
of the Crown over any part of the said territories 

By a later Act, 16 & 17 Viet., c. 95, s. 26, no law was 
to he rendered invalid, only because it affected any 
prerogative of the Crown, provided the previous sanc- 
tion of the Crown had been obtained. 

The following provisions were made in the Act of 

William IV 

(1) That the Governor-General in Council should 
forthwith repeal all laws which should be made by 
him, but Jpq disallowed by the Court of Directors. 

(2) That all his laws should be of the same force 
and effect within the said territories as an Aot of 
Parliament, and should be taken notice of by all Courts 
•of Justice. Registration in any Court of Justice was 
declared unnecessary. 
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(3) The Legislature could not, without the previous 
sanction of the 'Court of Directors, authorize any Court 
of Justice not established by Royal Charter to sentence 
n to death any of His Majesty’s natural-born subjects born 
in liurope, or the children of such subjects. Nor 
could it abolish any of the Courts of Justice estab lish ed 
by Royal Charter. 

An express reservation was made of the right of 
Parliament to continue to legislate for tho Tr>rHn n 
territories and their inhabitants ; to control, supersede, 
or prevent all proceedings and acts whatsoever of the 
Governor-General in Council, and to repeal and alter 
at any time any law whatsoever made by him. And 
the better to enable Parliament to exercise such power, 
the laws of the new Legislature wore directed to he 
laid before both Houses of Parliament in the same 
manner as thoso which had been previously made by 
the several governments in India. 

Some subsequent Sections* relate to the establish- 
ment of the Indian Law Commissioners. 

No power w&s given in this Act to the Governors 
in Council of the different Presidencies to make 
laws, but they were empowered to propose drafts of 
new laws with the reasons for them to the Governor- 
General in Council ; who was required to take the same 
into consideration, and to communicate his resolu- 
tions thereon to the Government which had proposed 
them. 

By Section 73, the power to make Articles of War 
for the Government of the Native officers and soldiers 
in the military service of the Company and for the 
^administration of justice by Courts Martial, which 


1781—1834. 


Indian 
Law Com- 
missioners. 

Local 

Legisla- 

tures 

superseded. 


Articles of 
War. 


* Sections 52, 53, 54 and 55. 
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had by the Act of 1813 been distributed over the three 
Legislatures, was now vested in the GovernoT-General 
in Council. 

I'll us there was established in India one central r 
'legislative authority in place of the three Councils 
which had before existed. The new Council was 
armed with authority to pass Laws and Regulations 
for the whole of the British territories in India. It 
continued to exist with some changes and modifications 
till 1861, when it again gave way to the prevalent 
desire for local Legislative Councils. During that 
time it passed a considerable number of Acts, some of 
general application throughout the empire, but the 
'greater portion having a limited and partial operation 
Local Legislatures had 'neen tried and superseded by 
an Imperial Legislature, which in its turn was found 
inadequate to the political necessities of the country. 
An attempt was made to increase its usefulness and 
authority in 1853. But in 1861 a new system was 
introduced by which local Legislatures were re-estab- 
lished, not to supersede, but to work in harmony with 
and to a certain extent in subordination to the Legis- 
lative Council of the Viceroy. The Supreme Council, 
however, retains the power of making laws and regula- 
tions for the whole of India, as well over those portions 
which are subject to, as over those which are freed 
from a local legislative control. The changes which 
in 1853 were made in the constitution of the Council 
of 1834, and the character of the new legislative system 
which was established in 1861, will be described in 
the next Chapter. 



CHAPTER V. 

The Legislative Councils — (Continued). 

Reform, of the Council in. 1853 — Nature of fcho changes made — Effect 
thereof — The Legislatures of 1834. and 18C3 compared — 
Advantages of the new system — Assumption of Government bj 
the Crown in 1868 in eonsequencs of the Mutiny and changes 
incidental thereto — Desii'O for local Legislatures— Despatch 
of Lord Canning — His proposal'to establish loc al Legislatures — 
View of the English Government — The Indian Councils Aot, 
1801 — The Governor-General's Council — Assent to laws — 
Legislative powers of the Council — Legislative power of the 
Governor-General — Local Legislatures at Madras and Bombay — 
Previous sanction of the Governor, Goner; 1 necessary to certain 
Bills — Power to the Governor-General in Council to establish 
other local Legislatures — Power of Legislatures so estab- 
lished — Local Legislatures in Bengal and Noith-West, Punjab 
and British Burma — Character and functions of the Councils — 
Act of 1861 amended in 1892. 

The Legislature established by the Act of 1834 lasted 
fox twenty-seven years ; but a considerable change 
was made in its character and constitution by an Act 
passed in 1853. The former Act was passed for a 
period of twenty years, and accordingly fresh legislation 
became necessary. Though the Council was continued 
upon the same footing in respect of its being the one 
legislative authority of India competent to enact laws 
for the whole of the British territories therein, the 
new* Aot made so many alterations that the system 
was entirely changed. The principal alteration, which 
finally led to the re-establishment of local Legislatures, 
was the introduction of representative members from 
the sister Presidencies. 


Reform of 
tho 
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1853. 


* 16 & 17 Vick., o. 85— An Act to provide for the government of 
India. 

( 79 ) 
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It was provided by the now Act passed in 1853* 
that certain Legislative Councillors should be added to 
the existing Council ; that no law made by the Council 
should have force or be promulgated until the same had „ 
•■been assented to by the Governor-General whether 
he had or had not been present in Council at the making 
thereof ; and that no such law should be invalid by 
reason only that the same affected any prerogative of 
the Crown, provided the previous sanction of the 
Crown thereto had been obtained. It authorized Her 
Majesty to appoint a Commission in England to consi- 
der the recommendations and reports of the Indian 
Law Commissioners. 

. The effect of Ijhe new Act was to enlarge the Council, 

when acting in its legislative capacity, by the addition 
of new members, called Legislative Members, of whom 
two were English Judgos of the Calcutta Supreme 
Court, and the others were appointed severally by the 
local Governments. At the same time the fourth 
ordinary Councillor, who held under the former Act the 
corresponding office of Legislative Member, was made 
a member in the executive branch as well as in the 
legislative branch. Consequent upon these changes, 
discussion became oral instead of in writing ; bills 
were referred to select committees instead of a single 
member ; and legislative business was conducted in 
public instead of in secret. The system so introduced 
was considered by those who were well versed in. it to 
be an infinite improvement upon the former system. 

Under the former Act the sole power of making 
laws in India was vested in the Governor-General of 
India in Council. That body consisted of the Governor- 
General and four ordinary members of Council ; the 


* 16 & 17 Viet., e. 95, s. 22. 
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Comoiander-in-Chief, if appointed an extraordinary 
member of Council, also formed one of the body. Of the 
four ordinary members it was directed that three 
should be appointed from persons in the covenanted 
service of the East India Company, and the fourth 
from persons who had never been in the service. The 
duty of the fourth ordinary member was confined 
entirely to the subject of legislation. He had no 
power to sit and vote in the Executive Council, hut 
only when meetings were held for the purpose of making 
laws. It was not necessary that he should be present 
to form a quorum even at those meetings, although" he 
was particularly charged with the duties of legislation. 
He * was bound to give his whole, time and attention! 
to the work of legislation, btft he had no pre-eminent 
control over it. He was charged with the task of 
giving shape and connexion to the several laws as they 
passed, with the labour of collecting local information, 
and with bringing his legal skill to the assistance of 
the Council. 

By the Act of 1853 the duties which under the 
former Act had rested principally on the fourth ordinary 
member of Council were performed by many. The 
Governor of each Presidency and the Lieutenant- 
Governor of each Lieutenant-Governorship were 
empowered to appoint a Legislative Councillor. The 
Legislative Councillors so appointed were members of 
the service of a certain standing, and therefore of 
knowledge and experience. 

Such a system had many advantages over that 
which preceded it, even while the Indian Law Com- 
mission was in full operation ; for the Legislative 
Councillors had the power which the Law Commissioners 
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* Consult Minute ot Mr. Peacock, dated Rrd November, 1S39. 
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had not of proposing any law which they considered 
necessary or beneficial, of opposing any law which they 
deemed unnecessary or injurious, of supporting their 
opinion by argument in Council, and of voting on every 
subject which came under discussion. The Legislative 
Council was not diminished in other respects : for every 
member of the Executive Council, including the fourth 
member who obtained the power to sit and vote at all 
meetings, was also a member of the Legislative Council ; 
it was simply increased by members of practical ex- 
perience. In addition to the Legislative Councillor, 
tbe Chief Justice of Bengal and one of the Puisne 
Judges of the Supreme Court selected by the Governor- 
'General were als^ members ; and six members in 
addition to the Governed -General or the Vice-President 
or Chairman were necessary to form a quorum, and the 
presence of one of the Judges or of the fourth ordinary 
member was rendered essential. 

It will be seen that apart from giving the fourth or 
the Law Member the right to Bit and vote in the 
Governor-General’s Executive Council, the Act of 
1853 was concerned exclusively with the reorganisation, 
in the manner outlined, of the Legislative Council of 
the Governor-General. Between 1853 and the enact- 
ment in 1861 of the next Parliamentary statute affecting 
the constitution of the Legislative Authorities in 
British India, the Indian Mutiny had broken out and 
been suppressed. One result of this event was the 
passing of the Government of India Act of 1858* which 
reconstituted the executive Government itself by 
removing the East India Company from political and 
administrative control over the peninsula, and making 
over all its powers and functions in this behalf and 


* 21 and 22 Viot., c. 106. 
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those of the Court of Directors and the Board of Control 
to a Minister of the Crown designated the Secretary of 
State for India, who was required in all important 
matters to act with tho concurrence of a Council 
■designated the Council of the Secretary of State for India. 
This Council was composed in the main of reltred 
officers of the Government of India. The continuity of 
administration was in all other respects maintained, 
and one of the express savings of the Act provided 
that the Government of India should remain subject to 
action, at the suit of individuals aggrieved, through the 
Secretary of State in Council in like manner as it hitherto 
had been through the Bast India Company. The 
Secretary of State and the Councillors were not to bo 
personally liable in respect 1 ' of judgments obtained 
in such action, and the liabilities resulting from them 
were to he met out of the revenues and properties of 
the Government of India held in trust for the Crown. 
The Goverment of India Act of 1858 was one of the 
Parliamentary statutes which, the Indian Councils 
Act of 1861 expressly provided, was not to be affected 
or altered by Acts of the Indian Legislatures as reconsti- 
tuted by that Act. 

The occurrence of the Mutiny further suggested 
the expediency of the Government of India, taking 
into its counsel non-officials, both European and Native, 
with a view to obtaining timely expressions of the 
feelings and sentiments of the members of tho outside 
public concerning measures proposed to he taken by 
Government. 

Notwithstanding the improvements which it was 
considered on all hands that the Act of 185B had 
introduced, it became necessary to reconsider the 
whole subject of the establishment and exercise of 
legislative authority. Madras and Bombay complained 
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of the enormous preponderance of authority which 
Bengal through her* Council acquired over the sister 
Presidencies. The wide extent of dominion subject to 
the legislation of the Council rendered it impossible 
that all questions could be settled by the light of 
adequate information and experience. And the internal 
governance of tho Council itBelf was such that it was 
rapidly assuming tho character, contrary to the inten- 
tions of Parliament, of a representative and debating 
society assembled for the purposes of inquiry into and 
redress of grievances. 

Lord Canning, in a despatch dated the 9th 
^December, 1859, pointed out what he considered to be 
the chief faults ofttlie legislature as it then existed. 
In the first place it was invested with forms and modes 
of procedure closely imitating those of the House of 
Commons. There were 136 standing orders to regulate 
tho proceedings of a dozen gentlemen assembled in 
Council, which led to delay and confusion. The 
assumption of the procedure of the House of Commons 
caused the impression, contrary to the intentions of 
Government, that reports and returns should be ordered 
by the Council from the local administrations, that 
long debates should be hold on questions of public 
interest, and that measures should be introduced 
independently of the Executive Government. 

Lord Canning also expressed Mb opinion with 
reference to the constitution of the Council that al- 
though a return to the system which existed before 1853 
was impossible, it well deserved consideration whether a 
partial return to the still earlier system which prevailed 
before 1834 was not advisable. “ There is no doubt ”, 
he says, “ that the introduction of a single member 
froni each local .Government has been a great advan- 
tage. But although an improvement has been 
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thus made in the system antecedent to 3853, 1 do not 1834— iat>2. 
"think it has been carried far enough. I do not think 
that the principle of representing the Local Governments 
having been once admitted, the Governments of 
Madras and Bombay can be reasonably expected to by 
satisfied with the share which they at present have in 
any legislation directly concerning their own Presiden- 
cies, and I believe that by giving them a much larger 
share in it, careful local measures may be facilitated 
and expedited, without leading to any interference with 
measures of a general character, or with the authority 
and responsibilities of the Governor-General in Conned ”, 

The Governor-General, after discussing and iiis pro- 
condemning an alternative suggestion to increase ill establish 
the existing Council the nuMber of members drawn 
from the two subordinate Presidencies, proposed that tin™, 
the Council should be broken up into three distinct 
•Councils at Calcutta, Madras, and Bombay. 

He proposed not merely that the Governors of 
Madras and Bombay should each have a Legislative 
Council, but that Bengal and the North-West Provinces 
and the Punjab should each have its separate Legis- 
lature. He also said that two things were essential 
in forming a body of advisers to the Governor-General 
in legislative matters. One that it should be capable 
•of being assembled for business in other places than 
•Calcutta; aud the other that it should so conduct 
its business as that the opinions and votes of Natives 
not skilled in the English language could be taken. 

He proposed that all measures of local adihinistration 
not affecting the revenue should fall within the compe- 
tency of the local Councils ; but that if the matter 
affected the revenue, the sanction of the Governor- 
General in Council should be first obtained to the 
introduction of a bill upon the subject. The making 
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Chapter of laws for those provinces which have no Legislative 

' ’ Councils, that is for. non-regulation Provinces, should 

be vested in the Legislative Council of the Governor- 
General. 

The events which immediately led to the passing 
of the Indian Councils Act, 1861, were the differences- 
which arose between the Supreme Government and the 
Government of Madras on the Income Tax Bill ; the 
doubts which had been raised as to the validity of laws 
introduced into non-regulation Provinces without 
enactment by the Legislative Council ; and the address 
of the Legislative Council for the communication to it 
of certain correspondence between the Secretary of 
State and the Supreme Government of India. 

View af Sir Charles "Wood, in introducing the Bill into the 

GovJrn? llsh House of Commons, recapitulated* the objections to 
ment. the existing institution, which appeared to be quite as. 

strongly felt by the Home authorities as by the Govern- 
ment in India. He complained that, quite contrary 
to what was intended, the Council had become a sort 
of debating society or petty parliament. He quoted 
Sir Lawrence Peel’s criticism upon its proceedings, 
that it “ has no jurisdiction in the nature of that of a 
grand inquest of the nation. Its functions are purely 
legislative, and are limited even in that respect. It is 
not an Anglo-Indian House of Commons for the redress 
of grievances, to refuse supplies, and so forth ”. 

The view which was taken by the English Govern- 
ment of the changes which had become necessary was 
thus explained : “ I propose ”, said the Secretary of 
State, “ that when the Council meets for the purpose 
of making laws, the Governor-General should summon. 


See Hansard’s “ Parliamentary Debates ”, vol. olxiii, p. <S3Sh 
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in addition to the* ordinary members of the Council, is:m- ih!> 2 . 
not less than six nor more than twelve additional 
members, of whom one-half at least shall not hold 
office under the Government. These additional 
members may be either Europeans, persons of European 
extraction, or Natives. Lord Canning strongly 
recommends that the Council should hold its meetings 
in different parts of India for the purpose of obtaining 
at times the assistance of those Native chiefs and 
nobles whose attendance at Calcutta would be 
impossible, or irksome to themselves. I do not propose 
that the Judges ex officio shall have scats in the Legis- 
lature ; but I do not preclude the Governor-General 
from summoning one of their number if he chooses. . 

The Council of the G over jj«r-G e neral , with these 
additional members, will have power to pass laws and 
regulations affecting the whole of India, and will have 
a supreme and concurrent power with the minor 
legislative bodies which I propose to establish in the 
Presidencies and other parts of India 

And with respect to giving the power of making 
laws to the Governors and Councils of other Presidencies 
he says, “ Lord Canning strongly feels that although 
great benefits have resulted from the introduction of 
members into his Council who possess a knowledge of 
localities, the interest of which differs widely in different 
parts of the country ; yet the change has not been 
sufficient in the first place to overcome the feeling 
which the other Presidencies entertain against being 
overridden, as they call it, by the Bengal Council ; or, 
on the other hand, to overcome the disadvantages of 
having a body legislating for these Presidencies without 


* These were increased, to five and afterwards to six. See 2$ 
* 28 Viet., e. 87, s. 3 ; 32 & 33 Viet., r. 07, s. 8 , 37 A- 38 Viet.. <?. 91. 
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acquaintance with local wants and necessities. This 
must obviously be possessed to a much greater extent 
by those residing on the spot. And, therefore, I 
propose to restore, I may say to the Presidencies of 
Madras and Bombay, the power of passing laws and 
enactments on local subjects within their own 
territories ; and that the Governor of the Presidency, 
in the same manner as the Governor-General, when 
his Council meets to make laws, shall summon a certain 
number of additional members, to be as before, either 
European or Native, and one-half of whom at least 
shall not be office-holders 

Thus the “ Indian Councils Act, 1861,”* was 
passed in order to consolidate and amend former Acts 
of Parliament respecting’ the constitution and functions 
of the Council of the Govornor-General, and to give 
power to the Governors in Council in Madras and 
Bombay to make lawB for the government of those 
Presidencies, and to enable the like legislative authority 
to be constituted in other parts of Her Majesty’s Indian 
dominions. 

The Governor-General in Council was authorized 
to appoint the times and places of meetingt of his 
Legislative Council, and under certain, restrictions to 
make rules for the conduct of its business. The 
Legislative Council had no power to transact any 
business other than the consideration and enactment 
of measures introduced into the Council for the purpose 
of such enactment. The . previous sanction of the 
Governor-General was necessary before any measure 
could be introduced into Council affecting (1) the public 
debt or public revenue of India, or by which any oharge 
could be imposed on such revenue ; (2) the religion or 


* 24 & 23 Viot. P. 07. 

•f See also 33 Viot., o. 3, b. 3. 
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religious rites and usages of any class of Her Majesty's 
subjects in India ; (3) the discipline or maintenance 
of any part of Her Majesty’s military or naval forces : 
(4) the relation of the Government witli foreign princes 
or states. 

The assent of the Governor-General to any law 
was necessary to its validity, whether or not ho hail 
boon present in Council at the making thereof. The 
Governor-General could withhold his assent absolutely, 
or might reserve the same, for the pleasure of Her 
Majesty thereon ; whose assent in that case was 
necessary, and woidd be signified through the Secretary 
of State for India in Council. The Crown also had 
power to disallow any law which had been assented to 
by the Governor-General. In* that ease the law so 
•disallowed would be made void and annulled from the 
date on which the Governor-General should proclaim 
or signify to his Council that it had been disallowed. 

The legislative powers of the Council extended (1) 
to repealing, amending or altering any laws or regula- 
tions in force in the British territories in India ; (2) 
to making laws for all persons, whether British or 
Native, foreigners or others, and for all Courts of 
Justice, and for all places and things within those 
territories ; (3) for all British subjects, whether or 
not in the service of the Government of India, within 
the dominions of princes and states in alliance with 
Her Majesty ;* (4) for all Native Indian subjects 
beyond the Indian territories. - ]' But it was expressly 
declared that that legislative authority should not 
extend to repeal or in any way affect any provisions 
of the Government of India Act of 1858 and of any 
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♦ See 28 Sc 20 Viet., o. 17. 
t See 32 * 33 Viet., e. 98. 
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Act of Parliament passed at any time after the year 
1860 or which in anywise should affect Her Majesty’s 
Indian territories or the inhabitants thereof. Nor did 
it extend to passing any law which might affect the 
authority of Parliament, or any part of the unwritten 
laws or constitution of the United Kingdom of Great 
Britain and Ireland whereon might depend in any 
degree the allegiance of any person to the Crown of the 
United Kingdom*, or the sovereignty or dominion of 
the Crown over any part of the said territories. 

And in particular the Council had no authority to 
repeal or affect by their legislation any of the provisions, 
which at the time of the passing of the Indian Councils 
Act remained in f^rce, of the Actsf noted below. 


* The conflicting interpretations placed upon this clause (see 
In the matter of Ameer Khan, 8 Beng. Law Rep. 302, Bugga v. 
Emperor, L. R. 47, I. A. 128, and Ghose’s Tagore Law Lectures, 
on Compamtive Administrative Law, pp. 570-571) have ceased 
to possess practical interest in view of the' language of the amended 
section in the Government of India Act of 1935, 26 Geo. V, c. 2, 
which is as follows : 

“ See. 110. Nothing in this Act shall be taken (a) to affect the 
power of Parliament to legislate for British India, or any part 
thereof ; or (6) to empower the federal Legislature, or any Provin- 
cial Legislature (i) to make any law affecting the Sovereign or the 
Royal Family, or Suooession to the Grown or the sovereignty, 
dominion or suzerainty of the Crown in any part of India, or the 
law of British nationality, or the Army Act, the Air Force Act, or 
the Naval Discipline Act, or the Law of Prize or Prize Courts ; or 
(«) except in so far as is expressly permitted by this Aot, to make 
any law amending any provision of this Aot, or any Order in Counoil 
made thereunder or any rules mode under this Aot by the Secretary 
of State, or by the Governor-General or a Governor in his discretion, 
ot in the exdrcise of his individual judgment ; or (tii) except in 
so far as is expressly permitted by any subsequent, provisions of 
this Aot, to make any law derogating from any right of His Majesty 
to grant special leave to appeal from any Court. 

f 3 & 4 Will. IV, c. 85 (but see 32 & 33 Viot., o. 98, s. 3) ; 10 & IT 
Viot,, o. 96, 17 & 18 Vint., e. 77, 21 & 22 Viot., c. 106, entitled" an 
Act for the better government of India ”, and 22 & 23 Viet., e. 41, 
passed to amend the same. 
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Nor was it to affect any Act enabling the Secretary last— ls!i2. 
of State in Council to raise moiyjy in the United 
Kingdom for the Government of India, nor any Act for 
punishing mutiny and desertion in Her Majesty’s 
Army or in Iler Majesty’s Indian forces respectively.* 

It was provided that no law made by the Governor- 
General in Council should bo doomed invalid by reason 
only that it affected the prerogative of the Crown. 

And it was further enacted that the laws and regulations, 
which had been previously made in respect of any 
non-regulation province should not be deemed invalid, 
notwithstanding any doubts which might be entertained 
whether they had been made in due conformity with or 
in pursuance of any valid legislative authority. 

In case of emergency the Governor-General was Legislative- 
vested with the authority of hia Legislative Council to the 
make and promulgate from time to time ordinances 
for the peace and good government of the British * 
territories in India or any part thereof. An ordinance, 
however, so made would only have validity for the 
space of six months from its promulgation, and might 
be earlier disallowed by Her Majesty, or controlled or 
superseded by a law passed by the Legislative Council. 

The same Act vested in the Governors of Madras Local 
and Bombay power to nominate, in addition to the turps* at 
ordinary members of their Councils, certain persons 
who should be ontilled to sit and vole at meetings Bombay, 
thereof held for the purpose of making laws. The 
power to legislate was vested in the Governor in Council 
who was authorized to appoint times and places for its 
meeting, and to make rules for the conduct of its business _ 
which, with his assent, might be subsequently amended 


* Tliia is uubjeot to the provisions cont»inecl,in 3 & 4 Will. IV,* 
r. 85, 8. 73, respecting the Indian Articles of War. 
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at meetings of tke Council. The assent of the Governor 
was necessary to tho validity of a law, whether or not 
lie was present at the meeting at which it was made. 
The further assent of the Governor-General was 
necessary to the validity of such law ; in case of such 
assent being withheld, the Governor-General had to 
signify to the Governor in writing his reason for with- 
holding it. His assent gave validity to the law, subject 
nevertheless to its disallowance by Her Majesty through 
the Secretary of State for India in Council. 

The legislative authority, so created in each of the 
two subordinate Presidencies, extended to repealing 
and amending any laws made prior to the coming into 
operation of the Indian Councils Act by any authority 
in India, so far as they' affected such Presidency, but 
did not extend to legislate, so as in any way to affect 
the provisions of any Act of Parliament then or there- 
after to be enforced in such Presidency.* 

The previous sanction of the Governor-General 
was necessary before either of such Councils can take 
into consideration any law for any of these purposes : 
(1) affecting the public debt of India, or the custom 
duties, or any other tax or duty then in force, and 
imposed by the authority or the Government of India 
for the general purposes of such government; (2) 
regulating any of the current coin or the issue of any 
bills, notes, or other paper currency ; (3) regulating 
the conveyance by the Post Office, or messages by the 
Electric Telegraph within the Presidency ; (4) altering 
in any way the Penal Code of India as established by 
Act XLY of 1860 ; (5) affecting the religion or religious 
rites and usages of any class of Her Majesty’s subjects 


* For on extension of the power of local Legislatures as regards 
European British subjects, see 34 & 35 Viet., o. 34, 
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in India ; (6) affecting tlio discipline or maintenance of 1834— isaa. 
any part of her Majesty’s Military »r Naval Forces ; ( 7 ) 
regulating patents or copyright ; (8) affecting the rola-' 
lions of the Government with foreign princes or stale's. 

It was further provided that no law made by any 
such Governor in Council, and assented to by the* 
Governor-General, was to be deemed invalid only by 
reason of its relating to any of the purposes comprised 
in the above list. 

No local Legislatures Were established in India' by to 

the Act, except those at Madras and Bombay. Bid Uovmu»r- 
tlie Governor-General in Council was empowered le* f'ounTnl to 
extend by proclamation such provisions of the Act a. a 
related to the legislative authority in those two Pxesi' r.euisLi- 
hencies, to trie Bengali Nmnsion ol tne ^ipsihency o 1 
Fort William ; and at his discretion to extend thos e 
provisions to the North-West Provinces and the Punjab- 
He was further empowered by proclamation to constitute 
from time to time new Provinces for the purpose 8 
of the Act to which the like provisions should be appli- 
cable, and to fix «r alter the limits of any Presidency o r 
Province for the purposes of the Act. 

Every Lieutenant-Governor in Council thus const!- \ >an 01 ' M of 

LcRWltv- 

tuted was empowered to make laws for the peac e lures ho 

. , , ci* • . . . . os tftblishi'd . 

and good ^overnmeut of Ins province or territory- 
All the provisions isontaiued in the Act which limited 
the legislative power of the Governors in Council of th*' 
two subordinate Presidencies, and which related 1o th ,! 
Governor-General's power to declare or withhold hi 8 
assent to laws made in pursuance of such authority, 
and which related to the power of Her Majesty to 
disallow the same, were declared to apply to any laW 8 
or regulations which might be made by a Lieutenant - * 

Governor in Council. 
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* 

The previous assent of the Crown was rendered 
necessary to give validity to any of the foregoing pro- 
clamations which tho Governor-General was authorized 
to make. 

The local Legislatures had no power to control or 
affect by their acts the jurisdiction or procedure of the 
High Courts. Tho power of doing so rested with 
Parliament and the Legislative Council of the Governor- 
General. * 

’ The despatch of Sir C. Wood, which accompanied 
the Act, directed the Governor-General at once to 
extend the necessary provisions of the Act to the 
Bengal Division # of the Presidency of Port William.t 
Accordingly, a proclamation was issued constituting 
the Bengal Legislative Council on the 17th January, 
1862. On the 26th November, 1886, another procla- 
mation was issued constituting a legislative council 
for the North-West Provinces and Oudh. And on 
the 9th April, 1897, a third proclamation was issued 
constituting a legislative council for the territories 
known as the Punjab. In 1898, 8a similar council 
was established for Burma. 

The local Legislatures thus established differed 
from those which existed before the Act of William tho 
Fouith in this important respect, that in former times 
the regulations of tho local Legislatures were complete, 
and came into operation without reference to the 
Governor-General ; while under the Indian Councils 
Act.J th3 local Governor would be bound to transmit 


* See tho Indian High Courts Art, 21 & 23 Viet., e. 104, s. 9, and 
tho 37th Section of the Bengal Charter and corresponding sections in 
the other Charters. 

_ t Despatch dated 0th August, 1881. 

’ X See Section 40. 
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an authenticated copy of any law to which he had 1S31— lSua. 
assented to the Govern or-Generafc No local law had 
any validity till the Governor-General had assented 
. thereto, and such assent should have been signified 
by him to, and published by, the Governor. If tin*' 
assent was withheld, tho Governor-General was to 
signify his reason in writing for so doing. 

The Governor-General, therefore, was at the head 
of all the legislative authority exercised in British 
India. Besides the legislative authority created, bj 7, 
the Indian Councils Act, 1861 , the Gnvernor-Genejal 
in Council was specially empowered by a later Act 
to pass certain local laws otherwise than at a meeting ^ 
of his Legislative Council.*^ This* power has been 
frequently used and many Regulations so made are 
in force in Upper Burma (originally King Thebaw’s 
dominions), Ajmere, Coorg, Assam and other places. 

The character of these Legislative Councils was Charader^ 
simply this, that they were committees for the purpose non oi the 
■of making laws, committees by means of which the c ’ oun< ’ lI> '- 
Executive Government obtained advice and assistance 
in their legislation, and the public derived the advantage 
' of full publicity being ensured at every stage of 
the law-making process. Although the Government 
enacted the laws through its Council, private legislation 
being unknown, yet the public had a right to make 
itself heard and the Executive was hound to defend its 
legislation. And when the laws were once made tho 
Executive was as much bound by them us the public, 
and the duty of enforcing them belonged to the Courts 
of Justice. Such laws were in reality the orders of 
Government, but they were made in a manner which 
ensured publicity and discussion, were enforced by the 

A 


* Seo 33 Viet., c. 3. 
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Courts and not by the Executive, could not be changed 
but by the name deliberate and public process as that 
by which tlu*}’ worn made, and could be enforced 
against the Executive or in favour of individuals 
wherever occasion required. 

The Councils were not deliberative bodies with 
respect to any subject but that of the immediate 
legislation. They could not inquire into grievances, 
call for information, or examine the conduct of the 
Executive. The acts of administration could not be 
impugned, nor could they be properly defended in such 
assemblies, except with reference to the particular 
measure under discussion. 

*An Act parsed ,pi 189‘2 amended the Indian 
Councils Act of 1861. Its chief object was to increase 
the number of councillors and to authorize discussion 
of the financial statement of the Government and the 
asking of questions. The powers of the Provincial 
Legislatures were extended, with the previous sanction 
of the Governor-General, to repealing and amending 
laws made by any authority in' India other than the 
local Legislature concerned, either before or after the 
passing of the new Act. 


Vw & 36 Viet., c. 92. 
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Indirect introduction of !he elective principle under the Act of 1S!I2 
— Additional Members’ rfile— Antecedent aprenil of the rndinn 
National Jlovoment and experimentations in Local Self- 
Government — Orison of the Morley-Minto Reforms of 1909 
— Elected non-officials in, and reconstituted pa sound of the 
Central and Provincial Legislatures — Powers of criticism of 
the new Legislatures with no controlling anthonty over 
an irremoveahle Executive — Report of* the Decentralisation 
Committee of 1909 and its effects in liberalising Loral Self- 
Government — Continued critical attitude of the Public— 
Failure of the Government of India Bill of 1916 — Appointment 
of the Public Service Commission of 1912 and its Report in 
favour of increased Indianisation of the Superior Services — 
Recommendations in that hchalf of the Montagu-Chelmsfoid 
Report of 191S — Origin of the Montagu-Clrelrnsford Ttefoi m 
Act of 1919. Preamble of the Act — Mature of the Responsible 
Government offered by the Montagu-Chelmsford Pa-port — Its 
reactions upon ^ndiuii Political Opinion and the European 
Services — Insecurity of official tenure in law before 1919 — 
The Departmental Service Rules made Statutory Rules by the 
Act of 1910 — Nature of the " devolution ” of uulhonty in the 
Provinces under the Act of 11)19: “ TraiUifened ” nnd 

Reserved” Subjects - The Central Government under the 
Act — Change in budgetary procedure — rower of the Rvei ntive 
to restore telu-vd grants Powers of tlio Executive in matters 
of Legislation— The Constitution of 1019 still unitnry, not 
federal — The Reconstituted Legistiitiuos with Elected Major ifcies 
— Events leading to the Appointment of the Simon Commission 
and to the enactment of the Act of 19159 —Rise Sectional 
Political Consciousness since the Opening of the Century — 
The daiui3 of the Indian Htntes nnd growth ot opinion in favour 
of u Federation of Provinces and States in relation thereto— 
The Eerieral Court— Diarchy in the Centre — Heavy persona! 
responsibility of the Governor-General and Governors under 
tho Act — Constitutional Importance of the Instruments of 
! net ruction — Conditions for the establishment of tho Federa- 
tion in the Centre — States’ Instruments of Accession — 
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Immediate execution of thn rest of tho Art — Constitution of 
the Upper Federal Chamber — Constitution of the Lower 
Federal Chamber —Duration of lho Chambers — Functions of 
I he Chambers and the Governm -General's Cowers in relation 
thereto— The “ Reserved ” Functions of the Governor-General, 
llw “ Counsellors ", the Advoeate-Oeneral and Financial ' 
Advincr — The (lovernor-Goneritl’s Special Responsibilities in 
the uon-resorved ” sphere— Council of Ministers — The 
iSciiehiry of Kt.de fur India uiul his “Advisors” — Provincial 
I.esidatnrcs and their Constitution— (Special Responsibilities 
of tiie Governors — Ministers in the Provinces and Advoeale- 
UentTttls — Governor's Powers in relation to Legislation— 
Provision in eusu of Failure of tho Constitutional Machinery in 
the Centre and in the Provinces — Divisions of Subjects for 
Purposes of Legislation between the Central and the Provincial 
Governments — “ Excluded ” and “ Partially Excluded ” areas 
— Chief C’ommissionerships — Apportionment of Rcvenuea and 
Revenue-Resources and the suability of the Federation and 
the Provinces irtv their own names — The Foderal Court — The 
High Courts — The SeK ices — Public Sorviee Commissions — 
Sectional claims to shares in a.px>ointmenls — Charter of Rights 
of Employees under the Government— Tho Reserve Bank 
and the Federal Railway Authority — Immunity from Actions 
and Proceedings of the Governor-General and Governors — 

“ Subjects' rights ” and safeguards against “ disrriminotioirt ” 
— No constituent {lowers given to Indian Legislatures— 
Mode of amendment of certain parts of the Act. 

It lias been seen that one of the objects of the Govern- 
ment of India Act of I89U* was to increase the number 
of members of the Legislative Councils, and in particular 
of the non-official members thereof. This object was 
secured by the Government of India obtaining power, 
with the sanction of the Secretary of State, to make 
regulations us to the conditions for the nomination of 
additional members to the Central as well as to the 
Provincial Legislatures. The regulations actually 
framed, in terms, authorised the Government to accept 
recommendations in that behalf made by certain 
recognised corporate bodies or associations representing 
particular interests. T ke3Q bod ies and _ associations 


* 65 & MS Viet., e. 92. 
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were enabled under cover of fliose regulations virtually xsna— U'SS. 
to elect their own representatives JLo the Councils, but 
so that the official members should always lie in a 
majority. In effect, therefore, the Legislatures 
retained, as they were intended to do, their original 
character of advisory counoils to the Executive Govern- 
ment in matters of legislation mainly, the Executive 
Government remaining as before the sole controlling 
authority in legislation ns in every other field of 
governmental activity. The Government continued to 
possess the character of the ‘‘ Monarch in Durbar ”, 
willing to lend attention to the views and opinions 
expressed by representative members of the outside 
public, in so far as they found expression (1) in the - 
debates and divisions ovef* legislative proposals, 

(2) at the general discussion which, was allowed upon 
the presentation of the financial statement (at which 
no votes were taken), and (3) through interpellations, 
permitted for the first time also by this Act, though 
within narrowly restricted bounds. 

The field of, self-governmont, however, was not Antecedent 
left altogether unexplored, for Government had already ol tllB 
started experimenting, with the object of fostering what 
were expected to be real self-governing units, in the and 
municipalities and local boards created by Indian tu/ns In Loral 
legislation. These, it was hoped, would provide 
training grounds for the development of a sense of 
civic responsibility amongst tlio people of the country, 
at the same time that they would afford m relief to 
government officials from the burden of detailed 
supervision over the working of the local authorities. 

It appears however from the Report of the Decentra- 
lisation Committee published in 1909 that neither 
expectation was substantially fulfilled ; in the rural ' 
boards, because of failure to develop the principle of 
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election find the appointment of official presidents, 
coupled with inadequacy of financial resources : and 
(except in the Presidency cities) in the municipalities, 
whose financial resources were somewhat ampler, 
fi\MU{! to excessive financial control joined to the other 
causer, mentioned, which affected them in about the 
same measure as they affected the rural hoards. These 
experiments, it should be mentioned, synchronised with 
the growth anil spread of the Indian National Movement 
which luii! been demanding on behalf of the Indian 
people wider measures of self-government, in all 
branches ot the administration. The Reform Act of 
IHffil was in part at least the Government's response 
to these demands 

The speeches of non-official members of the 
Legislative Councils made from towards the end of the 
last century, writings in Indian newspapers, and 
speedier* and resolutions at meetings of the Indian 
National Congress gave unequivocal expressions to the 
growing dissatisfaction of educated Indians at the 
inadequacy of these reforms. These feelings rose almost 
to fever pitch upon ihc termination of the Russo- 
Japanese War of 1 901-11)05 in victory for the Asiatic 
power. Lord Aliuto, then at the head of the (Govern- 
ment of India as Governor-General and Viceroy, was 
convinced that a substantial move towards increasing 
the popular element in the administration was necessary 
to meet the situation, and the Liberal Ministry in power, 
in which Lord Morley held office as Secretary of 
.State for India, agreeing with him, proposed and carried 
through Parliament the Government of India Act of 
U«ffi. known us the Morley-Minto Act.* 


* 0 Kiln. Vir. r. 4. 
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The Act of 1909 giive direct approval to the 1802 — urk, 
principle of election for the return of representatives 
to the Councils from recognised corporate bodies, Hleetod non* 
, associations, classes and interests, but except in the nmi 'njeoratl- 
cases of the newly created landholders’, Mohammedans” tutfd pir/mu- 
and (in the Punjab) Sikhs’ constituencies, the method of (Vntml .mtl 
election remained indirect as formerly. The Mohani- i^MiVtuun. 
medan and Sikh constituencies which got the right 
of sending members by direct election are the earliest 
instances of what since has attained prominence in 
Indian politics under tlie designation of ‘‘ communal 
electorates The Government, relying upon the 
official majority which it retained in the Central 
Legislature and the latter’s power of concurrent 
legislation in Provincial matters which was continued 
in the new Act, decided to face the risk of abandoning 
the official majority in the Provincial Councils, the 
Bengal Government even agreeing to accept an elected 
majority in its Council. The power of nominating 
some members, as well from non-officials as from 
officials, was retained. In the net result, there was a 
substantial increase in the number of members in all 
the legislatures. 


/ Tho Act of 1909 extended the scope of interpclla- Pmuri of 
tions by allowing members to put supplementary thenewT.”d«. 
questions. They were given the right also of moving 


resolutions and dividing thereon upon any matter of authority 
public interest, not merely during the consideration of moveable 
the Annual Financial Statement but at otjier times kwutive. 


as well. The resolutions, however, were to operate 
only as recommendations which the Government was 
free to accept or reject. The original conception of 
the Legislative Councils functioning as committees for 
purposes of legislation only, thus stood abandoned, 
and they assumed the character of “ grand inquests ” 
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over (lie administrative acts anrl policies of Government 
within their respective spheres, the responsibilities for 
these remaining, however, as before, in the irremoveable 
executive Chiefs (the (governor -General, Governor or _ 
other Head of Administration) and associated Executive 
Councillors, fn the sphere of legislation, the official 
majority, the power of concurrent legislation of the 
Central "Legislature, and the vetoes upon legislation 
renting with the Governors and the Governor-General 
left the situation practically where it was before the 
Act. The power of criticism given to the non-official 
members, which was exercised with admirable restraint 
in the opening years of the new legislative bodies, 
tended on the otb®r hand to be increasingly embittered 
and irresponsible with the passing of years. Such 
criticism, sanctioned as it was by law, scarcely accorded 
with the Government’s position of the “ Monarch in 
Durbar ”, which still held in theory. 

To the Government as well as to the public in 
general, the disadvantages of an excessive centralisa- 
tion of the entire administration Irad been brought 
clearly home by the findings of the Decentralisation 
Commit tee which were published in 1909. It had 
recommended relaxation, in several directions, of the 
control exercised by the Government of India over the 
Provincial Governments. In the sphere of Local 
Self-Government, its findings and recommendations led 
to the promulgation by the Government of India of two 
resolution's, one in 1913, and a later in 1918, admitting 
the necessity of a substantial increase in the elective 
element amongst members of the municipalities and 
the rural bodies, which, it was announced, should be 
left free to impose taxes up to the maximum limit 
fixed hv law, be given a free hand in the preparation of 
budgets, and, except in specified instances, have full 
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control over tlieir employees. The municipalities wore, 
as a rule, to have non-official chairmen. The 
resolutions specially stressed the expediency of setting 
up village panchayels, charged with the duties of 
attending to village saniiation and village education* 
and vested also with jurisdiction to try petty civil and 
criminal disputes of local origin. The policy of the 
resolutions met with warm approval in the Montagu- 
Chelrnsford Report of 1918, which on its part expressed 
itself in favour of the rural boards also having non- 
official and preferably elected chairmen. Legislation 
has since been undertaken in the Provinces to give 
effect to this policy.* 

Notwithstanding a marled assuagement in its 
tone and temper which was observed at the outbreak 
of the Great War in 1914, Indian opinion concerning 
Government and its measures continued to be keenly 
and adversely critical between 1909 and the date of the 
Montagu-Chelmsford Reform proposals which culmi- 
nated in the passing of the Government of India Act 
of 1919. In 191(j, when the war was still in progress, 
a proposal in Parliament to amend what the Government 
of India had been advised was a technical defect in 
the Parliamentary constitution of British India roused 
equal opposition from Indians and the European 
mercantile interests in India and Burma. The 
Legislatures in India had been accustomed since 1861 
to enacting laws taking away in special cases or classes 
of cases the right of action which the Government of 
India Act of 1858 had made available to aggrieved 
individuals against the Government of India, repiesentecl 
since that Act by the Secretary of State in Council, to 


* For a more detailed summary, set* Oho<<c, Xecoro Law Lectures 
(1918) on Comparative Administrative Law, pp, 538-341. 
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the same extent as such action was formerly admissible 
ngainst the East Intjia Company. On tlie ground that 
in the India Councils Act of 180 L Parliament had 
expressly withhold power from the Indian Legislatures 
in any manner to affect the provisions of the Govern- 
ment of Liulia Act of 1858, the Privy Council in 11)1*2 
hud declared against the validity of all such laws*. 
Tie- proposal which aimed at neutralising this decision 
was widely criticised as a retrograde measure calculated 
to deprive individual subjects of valuable property 
right-, at the option of Government, the passing ot any 
law iti the Legislatures of the Government of India 
resting, as it did, entirely in the uncontrolled will of the 
Government. The Joint Select Committee of Parlia- 
ment to which it was refr-red having reported adversely, 
the proposal was dropped. f 

The practical monopoly hitherto reserved for the 
European subjects ot the Crown in the higher appoint- 
ments under the Government of India, through the 
combined operation of the provisions of the Indian 
Cicil Sei vices Act, 18(514 and the methods which, since 

T 

* See Si rielary of Stair v. Moment, L. R. 40, 1. A. 48. 

t Some amendments proposed at the same time, later embodied 
in He< si of tlie Act of IBli) (0 & 10 Ueo. V, c. 101), were passed 
(virfe (i jfc 7 tteo. V, e. 37). Meanwhile, in 19)5, the several Farlm- 
military statutes hearing on the constitution of India had been 
eonsoUvUted into one Act. 5 & (S Geo. V, e. 01, n step w hich materially 
facilitated the consideration of the whole ground eovered by the 
jH.-w-Mieid legislations of earlier days for tho purposes of the Reforms 
of mill and 1113.7. The new Government of India Act (20 Geo. V, 
i. permits the Federation of India when established and the 
I’riivim tat Gmernn.enta to sue or lie sued in their own names in 
hke ass hh tilt* .Secretary ot State in C'uiuicil might have sued or 
been sued previously, but subject to any provisions w hick maybe 
made by the A> t ot a Federal or a Provincial Les'skturo (See. 178). 
Out stiek Art* will now hasc to bo passed by a majority of votes in 
the reprvfontattve assemblies minted by the Act both at the Centie 
and in the Province®. 

1 24 and 23 Viet., e. 34. 
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the, passing of this Act, had romp to loo adopted for 1S‘i 2— lOS, - !. 
recruitment to those posts, had lopg formed a subject 
of keen Indian criticism. Posts in the Indian Civil 
Service were required by this Act to be filled by moans, 
of a competitive examination to bo hold in England, 
under rules framed by the Secretary of State in Council, 
and certain specified appointments and nil like appoint- 
ments to lie created in future (practically all the 
“ key ’’ posts under the Civil Government) were 
reserved by it to be held by members of that Service 
only. Barring a small nurilber of these appointments 
later thrown open to Indians not belonging to tile 
Service, the situation had undergone no change when, 
in 1912, Government decided to have the whole position 
affecting the Imperial as well' as the other services 
under the Civil Government examined by u Royal 
Commission. 


The Commission was directed, amongst other 
matters, to review and report on the limitations which 
still existed in the employment of non-Europeans and 
the working of the existing division of the services 
into “ Imperial bud Provincial ”. The Commission’s 
report proceeded on the assumption that British 
responsibility for India required a preponderating 
proportion of British officers in the “ security services ”, 
subject to which they recommended that some services 
should be entirely recruited in India and that the 
Indian element in the others should be largely increased. 


The Imperial services, it may be observed, consisted 
at that date of (1) the Indian Civil Service, (2) the 
Police, (3) the Forest Service, (4) the Service of 
Engineers, (5) tlie (Civil) Medical Service, (fi) the 
Education Service, (7) the Agricultural Service, and 
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(8) the Veterinary Service. The most important offices* 
and practically all offices of responsibility in all tlie 
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departments of the Civil Government fell within these 
eat emeries and all those appointments were made by 
the Secretary of State in England under rules framed 
by liirn in Council. In pursuance of the recommenda- 
tions of the Commission (which with modifications 
were approved in the Mcmtagu-Ohelmsford Report) 
recruitment by the Secretary of State to the Buildings 
and Roads Branch of the Engineering Service, to the 
Educational, Agricultural and Veterinary Services 
ceased from 10:14. Meanwhile, in 1918, the Montagu- 
Cheimvford Report had come to the conclusion that the 
only practical method of obtaining the proposed 
increase in the Indian element in these services was to 
fix a percentage pf those appointments, recruitment 
to which should be niTflrle in India. This, and the 
removal from the regulations of “ the few remaining 
distinctions that were based on race ” recommended 
in the Report, constituted the first serious proposal 
authoritatively put forward to give approximate 
practical effect to the provision of Sec. 87 of 3 & 4 
William IV, c. 81, that birth, descent, colour, or religion 
was to be no disqualification for holding office in the 
service of the Government of India. This provision 
has ever since kept its place in the successive Parlia- 
mentary constitutions of India, being now a part of 
subsection (1) ot Sec. 298 of the Act of 1935.* The 
language of the provision, it appears from other provi- 
sions of the new Act, has been understood as not 
excluding discrimination in favour of members of 
particular communities, and claims by particular 
communities to a fair anil even a preferential share in 
certain appointments have been put forward and 
admitted. 


* 26 Geo. Y, c. 2. 
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PREAMBLE OF REFORM ACT OF 1919* 

The stirring up of Indian political imagination, 1892—1935. 
previously alluded to, by the events, amongst others, 
of the Russo-Japanese War, had led to other untoward Origin of the 
consequences, in the shape, namely, of conspiracies n^jraaford 
against Government and other political crimes, and t 

politically-motived robberies and other offences attended Preamble of 
often with violence or threats thereof. On the breaking 11,0 A<t ' 
out in 1914 of the Great War, Government nevertheless 
met with a surprising measure of friendliness and 
support from the people of India in general, and the 
timely assistance the Government in England was 
enabled to receive from India then and throughout 
the progress of the War in men, money and resources 
appeared to the British Government,to call for a more ’ 
generous response to the Indian peoples’ desire for 
self-government and home rule than had hitherto 
appeared expedient. Accordingly on 20th August, 

1917, was made the historic pronouncement in Parlia- 
ment of the future policy of the British Government to 
grant responsible government to the Indian people by 
stages. The substance of this announcement was 
later embodied In the Preamble of the Reform Act 
of 1919* in the following terms : — 

“ Whereas ...... it is the declared policy of 

Parliament to provide for the increasing association 
of Indiana in every branch of Indian administration, 
and for the gradual development of self-governing 
institutions, with a view to the progressive realisation 
of responsible government in British Incjia as an 
integral part of the British Empire ; and whereas 
progress in giving effect to this policy can only be 
achieved by successive stages, and it is expedient that 


* 9 * 10 Geo. V, c. 101. 
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substantial .steps in this direction should now be taken ; 
and whereas the time and manner of each advance 
run In' determined only by Parliament upon whom 
responsibility lies for the welfare and advaneement 
«f the Indian peoples: and whereas the action of 
Parliament in siieh matters must be guided by the co- 
opeintion reeeived from I hose ou whom new opportuni- 
ties of service will be conferred and by the extent to 
which it is found that confidence can be reposed in 
their sense ot responsibility ; and whereas, concur- 
rently with the gradual development of self-governing 
institutions in the Provinces of India, it is expedient 
to give to those Provinces in Provincial matters the 
largest measure of independence of the Government 
of India which is compatible with due discharge by 
the latter of its own responsibilities, be it therefore 
enacted 

To give practical effect to the promises of the 
announcement, the Secretary of State. Mr. Edwin 
Montagu, was deputed to India to study the situation 
with the Viceroy on the spot. The Joint Report signed 
by him and the Viceroy, Lord Chelmsford, now' known 
us the Montagu-Chelmsford Report, which was published 
in 1018, laid down the lines upon which, on the whole, 
the Government of Tndia Act of 1919 w'as shortly 
afterwards framed and passed through Parliament. 
The transfer of control over certain departments of the 
Provincial Governments from the Secretary of State to 
the Provincial Legislatures acting through ministers 
chosen from amongst the elected members thereof 
uml holding office at the pleasure of the Legislatures 
offered itself as tin* most suitable machinery for 
giving to the Indian people the first substantial 
measure of responsible government promised in the 
announcement . 



INSECURITY OF OFFICIAL TENURE.' 1 09 

The scheme of reforms as outlined in the Report, 
and later embodied in the Act, of 2929,* appeared 
from the very first to have fallen short of the expecta- 
tions which the announcement in Parliament had 
raised in India. The members of the European seivieesj 
cm the other hand, were alainiccl at the prospects 
which the announcement held out of their being 
called upon to Rerve under masters who themselves 
would be liable to be swayed by the uncertainties of 
majority opinion in the Councils. This opinion, it was 
feared, might even aH a rule prove hostile to ‘the 
European personnel in the services. They accordingly 
made representations to the authorities for security of 
tenure, pay and pension, and protection from unfair 
treatment in matters of transfer and reduction. Also, 
in view of the recommendations of the Public (Services 
Commission favouring a substantial increase of the 
Indian element in the Imperial services, which they 
submitted would proportionately reduce their expecta- 
tions of promotion to the highest appointments, thpy 
claimed that option should be allowed to them to 
retire, if so advised, upon proportionate pension, and 
compensations. 

To appreciate the attitude taken up by tbe 
services, it is necessary to bear in mind that in law all 
servants under the Crown hold office at its pleasure, 
and a Government servant has no remedy in law 
against wrongful dismissal or reduction or against any 
form of unjust treatment whatever by his ^employer. 
No siut lies against the employer, when the employer 
is the Government, for arrears of pay earned or even 
pension which lias fallen due. Statute 3 & i William 
IV, a. 8f>. appears to have made these rules of common 
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law applicable to persons holding public appointments 
under the East India Company, and the same condi- 
tions continued to govern official relationship in India 
after the assumption of Government by the Crown..* 

It is true, there were departmental rules which 
weie habitually observed and which in fact and practice 
assured to Government servants of all ranks in India 
security of tenure anil privileges and prospects which 
not only left no grounds for complaint but actually 
made service under Government eminently attractive 
in contrast with service under other employers. But 
exceptional cases would occur and when such cases 
came up before Courts of law, the rules were treated as 
being no better "han r domestic regulations with no 
obligatory force in law.} 

Representations made by the European services 
to the Viceroy and Mr. Montagu resulted in these 
departmental rules being converted by Sec. 96 B of 
the Government of India Act of 1919} into statutory 
ones. This and other provisions made by the Section 
created a quasi-legal tenure of oflice for all holders of 
appointments under the (Jivil Government of India, 
lu particular, anil without prejudice to rights of redress 
given by the rules, persons ai>pointed by the Secretary 
of State in Council who might consider themselves 
wronged by an order of an official superior in a 
Governor's province were given a statutory right, 
upon failure to obtain redress by representation made 
to bucIi official superior, to complain direct to the 
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* Si-c UtuiiUs Tagoro Law Lecture 1 ! (1018) on Comparative 
AilmmLtrntivc Law, pp, 119-451, 4.1 1-4,17, 465-406. 

t Shfniun v. tihuth (189.7) A. C. 22!) ; Mam Fttia Hava v. Sectetai y 
qf Jfhfr. IS. C. W. N. 100 ; tlhose, Tagore Law Lecturco (1918) on 
Civnjur.xtive Administrative Law, pp. 457-1 38. 

J 9 Ac 10 (jeo. c. 101. 
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Governor who was laid by the Section under a statu- 1892 — I'M.", 
tory obligation to examine the complaint and take such 
action thereon as might appear to him just and 
equitable. Persons appointed by the Secretary of 
State in Council before the comment enient of the Act 
.obtained the statutory assurance that they would 
retain all their existing and accruing rights (meaning 
expectations) or shall receive such compensations for 
the loss of any of them as the Secretary of State in 
Council might consider just and equitable. A Commis- 
sion (the Lee Commission) Vas subsequently appointed 
to advise the Secretary of State on the manner in which 
the Secretary of State in Council should act for imple- 
menting these assurances. The Commission’s recom- > 
mendations in that behalf wese substantially approved 
and given effect to. 


In regard to the constitution of the Government 
itself, the Joint Report felt constrained to recommend 
the trial of experiments in the direction of responsible 
■Government in a more or less contracted field in the 
first instance, and that in the Provincial administra- 
tions only. The Secretary of State and the Viceroy 
had been convinced that the existing constitution, of 
which the fundamental feature was an irremoveahle 
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■executive and a body of elected representatives in the 
Council with illimitable opportunities for criticism and 
comment but no corresponding obligation on their 
part to shoulder the responsibilities of actual adminis- 
tration, had bceu stretched and extended to the breaking 
point, and the only alternative courses open fo Govern- 
ment to avoid an mjiassc were either to revert to the 
undiluted autocracy of older days or turn the ship 
of the State in the direction of responsible government 
through ministeiH responsible to representative legis-’ 
latures. But, apart even from these considerations. 
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t hoy wen* convinced blither that the existing adminis- 
tration was centralised beyond actual requirements, 
so .i" even to cripple and paralyse local initiative anti 
local action in many possible desirable directions. 
Tltcv therefore* proposed a scheme which would 
simultaneously involve decentralisation of the depart- 
ments to he " transferred ’’ to the control of the 
Provincial Leijislatiiies, and devolution (or deconcen- 
tiation) of authority in the remaining departments of 
the Provincial administrations (called the reserved 
suhjeits) which would continue to be administered by 
the Governors with their Executive Councillors, but 
without the interference of former days by an 
accountability, in- matters of detail, to the Central 
Government. The “ transferred subjects ” given over 
to be controlled by the Provincial Legislatures through 
" Ministers ” varied in detail from Province to Province 
but in general embraced such subjects as local self- 
government, sanitation, education and public woiks. 
Power was reserved however in the Governors to over- 
ride their Ministers and issue orders on their own 
responsibility whenever this might be deemed advisable 
and power even to administer any or all of these subjects 
in person for as long as might be found necessary. 
The ** reserved subjects ” were not excluded from the 
engnieance of i lie Legislatures, but their functions in 
relation to them remained as before advisory, and 
the legal power to control and supervise the adminis- 
tration of these subjects remained as formerly in the 
Central Government and through it in the hands of the 
Secretary of State in Council. 

.No part of the Central Government was made 
responsible, and it remained as formerly in law under 
the direction and control of the Secretary of State or the 
Secretary of State in Council, the Central Legislature 
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functioning as formerly in relation to the administration 
in the centre as an advisory body only. 

An important procedural change in regard to 
budgets was introduced in both the Central and tin; 
Provincial Legislatures. Excepting items which were 
declared to bo non-votablc, all proposals for appropria- 
tion of moneys and revenues in any year were required 
to be submitted to them in the form of demands for 
grants to the Lower House in the Central Legislature 
(which was made bi-cameral) and to the Legislative 
Councils in the Provinces ; and any non-votable item 
was also liable to similar treatment at the option 
of the Governor-General or Governor. But any grant 
refused or reduced might restored wholly, as 
regards central and reserved subjects, and to the extent 
found necessary to carry on the administration, in 
regard to transferred subjects, by the Governor-General 
or Governor, who were further given power to 
sanotion special expenditures in emergencies, on their 
own responsibility. 

In matters of Legislation the existing vetoes were 
retained, but in addition the Governor-General and the 
Governors received power to require the legislatures to 
refrain from considering or further pursuing any 
measure before them. Power was also given to them 
to “ certify ”, iu respect of any proposal for legislation 
relating to a central or reserved subject thrown out by 
the Legislatures, that the same was necessary in the 
public interest, and place it on the Statute book on 
their own responsibility. 

The creation of partially responsible governments 
in the Provinces was not intended to convert the 
previously highly centralised Government into a 
federal one. The division of subjects into “ central '* 
c, nc '8 
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and “ provincial ” and the latter into “ reserved ” 
and *■ transferred subjects ” was by no means rigid for 
purposes cither of administration or legislation. On 
doubts arising us to whether a particular matter fell 
■within tin* one or the other authority, the decision 
of the ( tovernor-Cloneral or the Governor concerned, 
us the ease might fie, was made final. The validity 
of no Act of the Central or a Provincial Legislature 
was open to question in a Court of law on the ground 
of usurpation of jurisdiction belonging to one by the 
other. Though the Governors were expressly enjoined 
by rule not to “ certify *’ a legislative proposal thrown 
out by the Legislature if it concerned a transferred 
* subject, once sufh proposal had been so certified 
and made into a “ Governor’s Act”, its validity 
ceased to be open to challenge on that ground in any 
Court of law. 

Besides that the Central Legislature was, as stated, 
made bi-cameral, the composition of both the Central 
and Provincial Legislatures underwent substantial 
modifications. The elected members came to bo in a 
substantial majority in all the Provincial Legislatures 
and in both Houses of the Central Legislature. The 
method o! election was made direct in every case by 
constituencies which were delimited or determined 
under llules framed under fcho Act. The communal 
Sikh and Mohammedan constituencies as also the 
landholders’ constituencies remained integral parts of 
the constitution under the Act of 1919. Some power 
of “ nominating ’’ members was retained. Indian 
legislators, both elected and nominated, received 
“ members’ privileges ” for the first time under this 
Act [Sees. 67 (7) and 72D (7)]. The details of the 
composition of the Legislatures are no longer of any 
practical or historical interest. 
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As already statedj the Act of 1919 met with even, 
less favourable reception, from the- Indian public than 
the previous Act of 1909, and demands were put 
forward for a drastic revision of the Act long before 
tho ten years’ trial period fixed by the Act itself had* 
expired. Government’s refusal to accede immediately 
to the demand led to the inauguration of the “ Non- 
co-operation ” and later of the “ Civil Disobedience 
Movement These movements coincided also with a 
recrudescence of terroristic crimes in different parts 
of the country and several outbreaks of communal 
clashes between Hindus and Moslems. The Statutory 
Commission promised by Sec. 84A of the Act was finally, 
under special Parliamentary authorisation*, appointed 
by Royal Warrant in 1927. 1 ' It consisted of seven 
members of Parliament with Sir John Simon a3 
President (hence known as the Simon Commission). 
The Commission visited different parts of India, and its 
report, one of the main features of which was condem- 
nation of diarchy as it had been brought into operation 
in the Provinces under the provisions of the Act of 1919, 
was discussed at a Round Table Conference in England 
in which representative men from India, including 
Mr. M. K. Gandhi, the leader of the Civil Disobedience 
Movement and spokesman for tho Indian National 
•Congress, participated. At tho end of these discussions 
the proposals of Government, us embodied in a White 
Paper, were considered by a Joint Select Committee 
of the two Houses of Parliament. The Government 
of Tnrlin. Act of 1935f and the Government of Burma 
Act of 1935.J first passed as a single Act, by 25 & 26 
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* Government of India Statutory Commission Act (17 & 18 
Geo. V, o. 24). 

1 26 Geo. V, c. 2. 

1 26 Geo. Y, o. 3. 
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Geo. V, c. 4 2, but later made into two distinct self- 
contained enactments, for convenience of reference, 
by the Government of India (Reprinting) Act, 26 
Geo. V, c. 1, arc based mainly upon the recommenda- 
tions of this Committee, 'amended in details during 
passage through Parliament. 

The political history of India from, after the 
opening of the present century is specially marked by 
a gradual spread and progressive intensification of 
political consciousness amongst classes and sections 
hitherto practically politically unconscious, and the 
development along with it of class and communal 
, consciousness. At the opening of the century, the 
contestants for the respqpsibilities and profits of power 
were the European services led by the Indian. Civil 
Service and the Indian intelligentsia, as yet unconscious 
of any serious internal differences in their political 
outlooks. Before the inauguration of the Morley-Minto 
Reforms, the Mohammedans’ and the Sikhs’ and the 
Landholding interest had already stood out from the 
rest of the Indian community for what they regarded 
as their special “ minority ” interests. The European 
services themselves, as already seen, became acutely 
self-conscious of their special claims and vested and 
accruing interests as soon as, in 1917, the question of 
conceding a measure of responsible government to 
Indians in the Pi ovine es came to be mooted. In 
1927, the Simon Commission found itself confronted by 
claims for special consideration by other “ minority ” 
interests, Anglo-Indians (those who were formerly 
styled Eurasians ”), Native Christians, “ Depressed ” 
Hindus, and other “ Backward ” classes, the European 
Commercial interests. Labour and even Women. Each 
and all of them came forward with special claims and 
demands for safeguards. Local patriotism too which 
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had been taking on a progressively accentuated form 
found expression in sucli particularistic claims as 
" Bihar for the Biharees ”, “ Burma for the Burma ns ”, 
anti demands were put forward and substantiated 
for the constitution of a special Oriya-speaking 
Province and the complete separation from Bombay 
of Sind. “ Minority interests ” had already acquired 
such sacrosanctity in the post-War European outlook, 
that it is not surprising that in these circumstances the 
Government both in England and in India were 
repeatedly drawn into giving assurances of their resolve 
to secure all “ minorities ” in India in the enjoyment 
and exercise of their legitimate minority rights and to 
safeguard special interests from discriminatory or penal’ 
treatment. 

One and a most important special interest though 
dimly visualised already in the Simon Report came 
into prominence, and for a time even, overshadowed the 
others, after the publication of the Simon Report. 
There was singular unanimity amongst all parties and 
interests in England and India that there should no 
longer be a diarchy, but complete autonomy in the 
Provinces. The Simon Commission had also recom- 
mended this but was equally unequivocal in its opinion 
against the introduction of any element of responsibility 
in the Central Legislature. But the conferment of 
Provincial autonomy unaccompanied by any measure 
of responsibility at the Centre appeared later to be 
fraught with possibilities of friction and even,disruption. 
At the same time, no scheme of responsibility at the 
Centre offered itself unless the Indian States could be 
induced to participate in it ; for the Crown, it was 
realised, could not transfer its responsibilities to these 
States to a Legislature composed of members elected 
from Constituencies in British India alone. This 
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mount that the responsible Government at the Centre 
had to be u Federation with the British Indian Provinces- 
and the States for units. This is the view that was put 
forward in (he "White Paper, accepted by the Joint 
Select Committee, anti finally embodied in the Bill 
which, after amendment in the Houses of Parliament, 
became the Act of 1935.* 

The Parliament, it was further realised, had not 
the same authority over the States that it had over the 
British Indian Provinces. It followed that “ the range 
of ’authority conferred upon the Federal Government 
and Legislature in relation to the States have to be 
determined by agreement with their Rulers ”. The 
States themselves made 'it plain that they were not 
prepared to transfer to the Federal Government the 
same range of authority in their territories as might 
be expedient or possible to confer in relation to the 
Provinces. The States were thus enabled to come 
forward not only as the strongest claimants for special 
discriminatory treatment, but also with a power for 
individual bargaining which did not belong to any other 
interest. 

The proposal to establish a Federal Court which 
is an integral part of the new Act followed as a corollary 
from the proposal to establish an All-India Federation 
of this complexion. 

In determining the details of the Federal Consti- 
tution, the sponsors of the new measures, it will be seen, 
felt constrained, by circumstances again, to institute in 
the Central Government the very diarchy which had 
been condemned and excluded from the Provinces. 


* US & 2(1 Geo. V, c. 42, later passed as two distinct Statutes 
26 v?ro. V, c. 2, for India, and 28 Geo. V, e. 3, for Burma. 
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la the result, apart from the central subjects which 
have been “ reserved ” and thus continue to be under 
the control of the British Government and Parliament, 
the large discretionary powers which the old Act had 
retained in the hands of the Governor-General and tin! 
Governors for exercise in emergencies and for safe- 
guarding the rights and privileges, so far, of the 
European members of the services had not only to be 
kept intact but extended in many other directions. 
The drafting of the Instruments of Instruction which 
are to guide these high officials in the exercise of those 
special powers and responsibilities have quite naturally 
thus come to assume unprecedented importance in 
the new constitution. A draft of* any Instrument 
of Instruction is required by’thc new Act to be laid 
before Parliament and no proceeding can be taken 
upon it except in pursuance of an Address presented to 
His Majesty by both Houses of Parliament praying 
that the Instrument may be issued, though the validity 
of anything done by the Governor-General or a Governor 
will not be open to question on the ground that it is not 
in conformity vMth the Instrument of Instruction 
(Secs. 13 and 53).* 

The purpose of the Act, to state more precisely, is 
to set up in placo of the hitherto centralised and unitary 
Government a Federation linking together eleven 
British Indian Provinces (including the new Provinces 
of Orissa and Sind, but not Burma which is excluded 
from the Federation and is given a unitary constitution, 
but modelled in other respects upon the Indian Consti- 
tution) and such Indian States as may be prepared to 
join, provided that the Federation is not to come 
into operation until accession to it has been obtained 
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* 20 Geo. V, e. 2. 
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from Indian States representing not less than half the 
total States' population, and so again that the Eulers 
thereof shall be entitled to choose not less than 52 
members of the Council of State (the Upper Federal 
•Chamber) according to the scheme laid down in 
Part ri of Schedule I of the Act (Sec. 5). Till this 
condition is fulfilled, provision lias been made for the 
Central Government to continue functioning as under 
the old Act. But the application of the Act to the 
Provinces is not to await this event, and the Federal 
Court, the Federal Public Services Commission and the 
Federal Railway Authority (amongst the Federal 
Institutions created by the Act) are to come into 
* existence from the beginning and function in those 
names so far as concerns British India in the manner 
prescribed by the Act (Rees. 318, 320). It is expected 
that all the States will accede, but accession has neces- 
sarily to be left to the voluntary choice of each State and 
each such act of Accession will be by an Instrument 
of Accession to which the Ruler of the acceding State 
will have signified liis acceptance. The Ruler of an 
acceding State has the right in the" first instance to 
select the matters in respect of which he is prepared to 
accept the authority of the Federation and fulfil his 
obligations thereunder, but His Majesty is not required 
to accept any Instrument of Accession or a Supplemen- 
tary Instrument varying it, if the terms proposed appear 
to him to he inconsistent with the scheme of Federation 
embodied in the Act (Sec. 6). The Second Schedule 
of the Act specifies the provisions of the Act which 
may be amended by or by the authority of Parliament 
without affecting an act of Accession, but such amend- 
ments are not to affect the position of the acceding 
State ns under the Instrument of Accession unless the 
same are accepted by a Supplementary Instrument 
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(Sec. G). Provision has been made in Part II of Schedule isna— 193.3. 
I for dealing with shortages in the numbers of the 
States’ representatives in the Chambers of tlio Federal 
Legislature after the Federation has been established, 
owing to non-accession of States. 

The Federal Legislature is to be two-chambered. Constitution 
The Upper Chamber, the Council of State, is to consist FedernV 1>pcr 
of 136 representatives of British India and not more timber, 
than 104 representatives of States (Sec. 18). Except 
where a single seat is allotted to a group of States, 
the representatives of the States will be nominees of the 
individual Rulers thereof. The British Indian 
representatives are to be returned by direct election 
by territorial constituencies fojr. the general seats and 
the Sikh and Mohammedan seats as shown in the Table 
of Seats annexed to Part I of Schedule I of the Act. 

Those belonging to these special constituencies cannot 
vote in the general constituencies. Representatives 
for seats allotted in the Table to members of the 
Scheduled Castes, Anglo-Indians, Europeans, the Indian 
Christian Commujjity and to Women are to be returned 
by Electoral Colleges of one kind or another.* Six 
seats are reserved for filling by nomination. The Table 
of Seats which is reproduced below will show fcho 
distribution of the seats, Province by Province and 
amongst the several constituencies. 


* The Electoral Colleges to choose representatives of the 
Scheduled Castes will be members of thoso castes who have been 
holding seats in the Chamber or Chambers of the respective Provin- 
cial Legislatures. The Electoral Colleges for tlm Anglo-Indian, 
European and Indian Christian seats shall consist of members of the 
Chamber or both Chambers of the Legislatures of the respective 
Governors’ Province^, belonging to those communities. Men 
and women holding seats in the Chamber or either'Chamber of a 
Provincial Legislature shall be the Electoral College to elect to 
Women's seats reserved for that Province. 
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Table of Seats. 

The Council of State. 
Representatives of British India. 
Allocation of seats. 


1. 


3. 

i. 

3. 

a 

7. 

PfntintM or 
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Total 
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< 'ftStcH. 

Sikh 

SCfttR. 

Moham- 

medan 

avals. 

Women's 

scats. 

'vhulrus . 

«fl 

u 

1 

. , 

4 
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20 
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7 
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10 
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•• 
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7 
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2 

•• 
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I.TO 


0 

4 

49 

« 


bovver Federal Assembly (tbe Lower House) will 

al consist of 250 representatives of Lritisli India and not 
n ‘ 'more than 125 representatives of the Indian States, 
the latter hems, as in the Council of State, nominees of 
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the Rulers of the States (Sec. 18). The British Indian lfioa — 103 
representatives to the Assembly wili 'bo returned by one 
kind or another of indirect election. For electing to the 
seats allotted to the general, Sikh and Mohammedan 
constituencies, the members of the Provincial Lf>aj s . . 

Jatures for those constituencies will 'be the Electoral 
Colleges, voting in ease of a general elcelion in m> or _ 
danco with the principle of proportionni representation 
hy means of the single transferable vote. Other ki u ds 
of Electoral Colleges have been constituted for filling fhp 
Anglo-Indian, European, Indian Christian and Women’s 
seats.* For seats in the general constituencies reserved 
for the Scheduled Castes, the representatives arc f n 
be elected by the Electoral Colleges for those consti- 
tuencies out of members, four for each seat, to be 
eiVtrtecf i\y primary electorates consisting of successful 
candidates for primary elections held for the election to 
seats reserved for those castes in the Provincial Legis- 
latures. It should he remarked that the holders of 
fiikh seats in the North-West Frontier Province tmd 
the holders of seats reserved for representatives of 
backward areas or backward tribes in any Provide 
are to be deemed to hold general seats. Special provi- 
sions have been mode for election to the seats reserved 
for representatives of Commerce and Industry, Ond 
Labour. Specially constituted territorial constituen- 
cies will elect to seats reserved for landholders. r rhe 
following Table of Seats annexed to Part I of Schedule J 
ot the Act will show the allotment and distribution Q f 
seats, Province by Province and according to consti- 
tuencies. 


* For these scats simile Electoral Colleges have been ronstiUjteJ 
consisting respectively of persons holding Anglo-Indiah, Enrop(. ail( 
Indian Christian and Women’s seats in the Legislative Assemblies 
of the Governors’ Provinces. 
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The Council of State shall be a permanent body 1892 — 1935. 
not subject to dissolution. Disregarding transitional 
provisions, the members will be appointed for nine Duration of 
years, one-third of tbo members retiring every third 
year. The Assembly unless sooner dissolved is to . 
have a life of five years. 


The Council of State is virtually given co-ordinate 
authority with the Assembly in all matters, financial 
and legislative, and provision is made for joint sittings 


Fimitumu of 
tlie Ch.iiu. 
bera nnd the 
Governor. 
Ocncral’a 


of the Chambers in cases of difference. Expenditures powers iu 
other than those specifically charged on the revenues thereto. 


of the Federation are required to be submitted to the 
vote of the Federal Legislature, but this exception is not 
intended to prevent discussion in either Chamber of 


non-votable expenditures, save 1 and except the salary 
and allowances of the Governor-General and other 


expenditures relating to his offioe for which provision is 
required to be made by Order in Council, and sums 
made payable out of the revenues of the Federation in 
respect of expenses incurred in discharging the func- 
tions of the Crown in its relation with the Indian States 


(Secs. 33, 34). 


The Governor-General is given power to restore 
grants refused or reduced if the refusal or reduction 
should appear to him to affect the discharge of any of 
his “ special responsibilities ” (Sec. 35). 


The Governor-Gen eral’s power of vetoing and 
reserving Bills and of returning them for reconsideration 
remains as before, as also his power to issue Ordinances, 
in cases of emergency, to remain in operation for a 
period up to six mouths in the first instance, but capable 
of extension in the same manner up to another such 
maximum period. In addition he is authorised to 
issue Ordinances during recess of the Legislature, 
which will lapse after six weeks from the reassembling 
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of the Legislature, unless the same should have been 
disapproved by the Legislature in the meantime. 
Under the new Act, as under the old, the Governor- 
General can prohibit discussion of any measure in the 
■ Chambers, in the interest of public peace and tranquil- 
lity. In the event of the Chambers or either of them 
throwing out a legislative proposal which the Governor- 
General deems essential for the purpose of discharging 
his discretionary responsibilities, he may after due 
notification at his intention to the Chambers enact the 
measure on his own responsibility as a “ Governor- 
General’s Act He may also arrange for joint sittings 
of the Chambers (Secs. 31, 32, 40, 42 — 44). The 
Crown’s power disallowance of each of these several 
varieties of legislation Yemains as before (Sec. 32). 

The provisions of the Act of 1919 which required 
several varieties of legislative proposal to obtain the 
previous sanction of the Governor-General have, in view 
of the special responsibilities (to be presently mentioned) 
reserved to the Governor-General in the Act, received 
considerable extensions. These and similar powers 
conferred by the Act on the Governors in the Provinces 
will be found enumerated or alluded to in Sec. 108 of the 
Act. But absence of previous sanction is not to render 
a measure if passed invalid if subsequent assent has 
been obtained of the Governor-General or the Governor 
as the case may be or of His Majesty (See. 109). 

Four functions, namely, in relation to (1) Defence, 
(•*) Ecclesiastical affairs, (3) External affairs except the 
relations between the Federation and any part of His 
Majesty’s Dominion, and (4) the Governor-General’s 
functions in or in relation to the Tribal Areas, are 
reserved for administration by the Governor-General 
' in his discretion, wherein lie is to be assisted by 
“ Counsellors ” not exceeding three in number, who 
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will have the right to address either Chamber, hut 181)2 — Ui:ic. 
without the right to vote unless .otherwise entitled. 

A similar right is reserved for the Advocate-General of 
the Federation to be appointed by the Governor- 
General. The Governor-General is also to have a . 

Financial Adviser who has not this right (rices. 11 , 

15 , 16 , 21 ). 


In relation to the remaining Federal subjects, the Uoverr.or- 
Governor-General is charged with the following special l^riaires- 
responsibilities, namely, for m^tionoiT 

(a) The prevention of grave menace to the peace 
or tranquillity of India or any part 
thereof. 


( 6 ) Safeguarding the financial stability and 
credit of the Federal Government. 

(c) Safeguarding the legitimate interests of 

minorities. 

(d) Securing to persons who are or have been 

members of the public services and 
to their dependents rights guaranteed 
to them by or under the Act and 
safeguarding their legitimate interests. 

(e) Securing in the sphere of executive action the 

fulfilment of the purposes reserved in the 
Governor-General's discretion in the 
legislative sphere. 

(/) The prevention .of discriminatory or penal 
treatment of goods imported into India of 
United Kingdom or Burmese origin. 

(g) The protection of the rights of any Indian 

State and the rights and dignity of the 
.Rulers thereof. 

(h) Securing the due and unimpeded discharge ■ 

of functions with respect to' other matters 



UHAWKIi 

VJ. 


Council of 
MiniatwH, 


The Secre- 
tary of State 
for 'India a ml 
hii " Advi- 
»ew". 


I’totincial 
legislature* 
and their 
Constitution. 


128 HISTORY OF THE REFORMS. 

which have been left by the Act in the 
U overnor-GeneiaPs discretion or to the 
exercise of liis individual judgment 
(Sec. 12). 

’ Subject to the free exorcise by the Governor- 
Ueneral of his individual judgment and discretion in 
Jill the above matters, the administration of Federal 
Affairs will be in the hands of a Council of Ministers, not 
exceeding ten in number, responsible to the Federal 
Legislature. The Ministers should be or should have 
to be elected members of either Chamber and will 
have the right to address both Chambers but not to 
vote in the Chamber to which they have not been 
elected (Secs. 9,«*9, 21). Subject to his Instrument of 
Instruction, the Governbr-General remains under the 
direction and control of the Secretary of State only in 
so far as by this Act he is required to act in his 
discretion or to exercise his individual judgment 
(Sec. 14). The Secretory of State is, under the Act, 
to have a body of “ Advisers ”, not less than three 
and not more thou six in number, whose duty (except 
in matters in which their concurrence is required 
under the Act) will be to advise him on any matter 
iu which the Secretary of State may desire their 
advice (Sec. 278). 

Diarchy having been definitely abrogated in the 
Provinces, the governments there, subject agaiu to 
the special powers and responsibilities reserved in the 
tiovarnur and other specified restrictions, are to be- 
entrusted to Ministers responsible to the respective 
Legislatures, These should he or should have to be 
elected members thereof. The Legislatures are to be 
bi-cameral in the Provinces of Madras, Bombay, Bengal, 
the United Provinces, Bihar and Assam, and single- 
chambered in the others. The Upper Chambers in the 
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former, rle.iigna.toil the Legislative Councils, lire to he is'nt - in: 
permanent hollies, the members whereof are (apart from 
transitional provisions) to hold office for nine years, a 
third of the number retiring at the end of every three 
years. The lower Houses in them or the single ehamhen 
in the one-chamhored Legislatures (designated the 
Legislative Assemblies) will unless sooner dissolved have 
a life of live years (Pees. (50, (>1). 

Disregarding difTorenro.s in detail the representa- 
tives for the general and special constituencies and of 
women are to be elected by territorial constituencies. 

The Table of Seats annexed to the "Fifth Schedule of 
the Act, given, below, will give an idea of the composition 

of these Legislatures in the several Provinces. 

»’ 

The method by which representatives of the 
Scheduled Castes are to bo returned by the general 
constituencies is to require the members of the castes 
in the constituencies to elect four members of their own 
castes for each seat reserved, at a primary election, 
the general constituencies’ selection of representatives 
being confined to these. This will not preclude a 
member of any such caste from standing for an 
unreserved seat, in the absence of specific provision in 
that, behalf made in respect, of any particular Province. 

Special provisions have been made for filling the seats 
allotted for representation of Backward Areas and 
Tribes, (Jomnicree, Industry, the Mining and Planting, 
and the Landholding interests, the Universities and 
Labour, in the Legislative Assemblies of the 
Provinces. In Bibar, the Indian Uhrisfian scat 
in the Assembly is also dealt with in a similar manner. 

Tn the Province of Bombay, seats have been reserved 
for representatives of the Marathas in the general 
constituencies in a similar manner to the seats reserved 
for the Scheduled Castes. 

a, Hr <l 
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la Bombay sev*n of the general 'Jco.ts shall be if served for Vorathas. 

& the Punjab one of the Landholders' scats Bhall be a seat to lc filled by a Tiunandar. 
la Assam and Orissa the seats reserved for women shall he non -eomai anal seats. 



Table oe Seats. — Provincial Legista'we Councils. 




Cll tPUG 

VI. 


S|HM>ia[ ins- 
[KllltiUhtIM 
of till - (iuvcl • 
■ till 4. 


Muu'.lcii 
to the 

I'rumtct * ftiul 

Advonui** 

t lenerjN 


]32 HISTORY OK THK REFORMS. 

The special responsibilities of tho (jovnuort in the 
Provinces are concerned with 

(it) The prevention of grave menace to the peace 
or tranquillity of the Province or any 
part thereof. 

(//) Safeguarding of the legitimate interests of 
tho minorities. 

0-) Securing to persons who are or have been 
members of the public services rights 
guaranteed to them by or under the Act 
and safeguarding their legitimate interests. 

(d) Securing in the sphere of executive action 
the powers which are reserved in the 
Governor's’ 'discretion in the legislative 
sphere. 

(r) Securing the peace and good government of 
areas declared to be partially excluded 
areas under the Act. 

(/) The protection of the rights of Indian States 
and the rights and dignity of tho .Rulers 
thereof. 

(i/) Securing the execution of orders and direc- 
tioua lawfully issued by the Govornor- 
Uenetal in his discretion under tho Act 
(See. 52). 

Very extensive discretionary powers are further 
r» •nerved to the Governors by See. 57 to deal with crimes 
of violence aimed at overthrowing the Government, and 
attempts, preparation aud conspiracies to that end. 

In these reserved matters, the Governor is to act 
according to his discretion, and individual judgment, 
but subject thereto, the administration is intended to 
be carried on hv Ministers responsible to the Legislature. 
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As.in the Centre, the Ministers, where the Legislature is isiU— I’M.", 
two-chambored, have the right to address but not vote 
m the Chamber to which they have not been, elected 
as representatives. The Advocate-General for the 
Province has a similar right to address lmt not to vote in 
the House or Houses (See. fit). 

Tho powers of assenting to, returning for ‘jm'eMiors 
reconsideration, reserving ancl vetoing legislation remuin relation to 
as under the repealed Act (Sees. 75 — 7fi). The 1 - e “ 1 lnt,f l1. 

Governor can pass a measure not accepted by the 
Legislature as a " Governor’s Act " in circumstances 
similar to those in which the Governor-General can 
pass a “ Governor-General’s Act jfice. 90). He can. t 
as formerly, prohibit the discussion in the Legislature 
of any measure in the interest of public peace and 
tranquillity (Sec. 8G). In addition the Act authorises 
the Governor to issue Ordinances to meet emergencies, 
as also when the Legislature is in recess, in like manner 
as the Governor-General (Secs. 88 — 89). He has 
also the like power to arrange for joint sittings of the 
Chambers, where the Legislature is hicameral (Sec. 7-f). 

Provision lias been made for the Governor-General 
or a Governor, as the case may be, to assume by of me (Jonsti- 
proclamation personal control of the powers and func- \f ao liincry in 
tions of government in the event ot a failure of the Cenfoio 
constitutional machinery in his Government (Rees. 15 F'rovincm. 
and 93). 

The Act has apportioned subjects for^ legislation Uivanon of^ 
between the Federal and the Provincial Legislatures iwpose^ol 
by providing for an exclusively “Federal Legislative ix.^eenthr 
List ”, an exclusively " Provincial Legislative List ’’. 
and a third List of subjects in respect of which they cwA Govern 
are to huve concurrent jurisdiction and lienee called 
the “ Concurrent Legislative List (See. 100). But 
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power is reserved to the Federal Legislature, alter 
a proclamation of emergency by the Governor-General, 
to legislate for any Province in matters belonging to it 
(See. 102). Two or more Provinces may also mutually 
consent by resolutions passed by their Legislatures that 
Provincial matters of common interest be doalt with by 
Federal legislation (Sec. 103). In respect of any 
matter not falling within any of the Lists, the Governor- 
General is empowered by notification to authorise 
either the Federal or the Provincial Legislature to deal 
with it (Sec. 10i). Sec. 107 provides when, in the 
event of inconsistent legislation having been enacted, 
the Federal or the Local law, as the case may be, is to 
prevail. *» 

' f 

Certain areas, called respectively the “ excluded ” 
and partially excluded ” areas, are placed outside the 
scope of Federal and Provincial legislation. Such 
areas may be extended or reduced and their boundaries 
altered in like manner as the boundaries of Provinces, 
namely, by Orders in Council (Secs. 91 and 290). The 
Governor of the Province within which any such areas 
is included is authorised, subject to approval by the 
Governor-General and subject also to disallowance by 
the Crown, to make regulations for these areas or 
extend to any such area Acts passed by the Federal or 
the Provincial Legislature by public notification, subject 
to such exceptions and modifications as he may deem 
fit (Sec. 92). 

Areas to be administered by the Governor-General 
through the Chief Commissioners comprise British 
Baluchistan, Delhi, Ajmer-Merwara, Coorg, the Anda- 
man and Nirobar Islands, and the area known as Panth 
Piploda. Aden has ceased to be a part of India under 
the Act. The liCgislative Council of Coorg has been 
provisionally retained in the Act. As regards British 
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Baluchistan (to which the executive authority of the 
Federation extends as it does to pther Chief Commis- 
sioners’ Provinces) and the Andaman and Nicobar 
Islands, the Governor-General may, subject to dis- 
allowance hy the Crown, make regulations for them 
according to his discretion and by regulation repeal or 
amend any Act of the Federal Legislature which for 
the time being may be applicable to them (Secs. 94 — 97). 

The Act makes definite provisions for apportion- 
ment of revenues between the Federation on the 
one hand and the Federal' Units on the other (Bees. 
136 — 147). A change apparently consequential upon 
the autonomisation of the Units is the provision in 
Sec. 176 of the Act, according to which, instead i 
of the Secretary of State in* Council representing the 
Government in all suits by or against it, the Federation 
and the Provincial Governments are to sue and be sued 
in their respective names ; and the section further lays 
down that, subject to any provisions which may be 
made by the Federal or the Provincial Legislatures, 
they may sue or be sued in relation to their respective 
affairs in like cases as formerly the Secretary of State 
in Council might have sued or been sued in Courts.* 

As already stated, so far as concerns British India, 
the Federal Court will come into existence and begin 
functioning from before the institution of the Federation 
(See. 318). Its jurisdiction after the establishment of the 
Federation, as an original Court, will extend to disputes 
between any of the parties, namely, the Federation, 
any of the Provinces or any of the Federated States, 
if and in so far as such disputes should involve any 


* For tho law as it stood l>eforo the Aet, see Secretory of State v. 
Moment, L. R. 40, I. A. 4S ; X. L. U. 40 Cal. 391 (1012), 
and pp. 83, 104 ante. Cf. Ghose, Tagore Law, Lectures (1918) cri 
Comparative Administrative Law, pp. 330-333. 
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" A yl uc questions v\ hether of law or fact, on which the existence 
or extent of a legal -right depends ; provided that such 
jmisdiction shall not extend to (a) a dispute to which a 
State is a party unless this should (/) concern the 
inleipretulion of (lie Act or an Order in Council made 
thereunder or the extent of the legislative or executive 
authority vested in the, Federation by virtue of the 
Instrument nt Accession of that State : or («) arises 
under an agreement made under the Act in relation to 
the administration in that State of a law of the Federal 
Legislature, or otherwise concerns some- matter with 
reject to which the Federal Legislature has power to 
make laws for that State, or (Hi) arises under an agree- 
ment made afteivthe establishment of the Federation 
with the approval of Ric Majesty's representative for 
the exercise ol the functions of the Crown in its relations 
w itli Indian States, between that State and the 
Federation or a Province, being an agreement which 
expressly jh ovules that the Huid jurisdiction shall 
extend to such a dispute ; it shall not extend also to 
(f->) a dispute arising under any agreement which 
expressly provides that the said jurisdiction shall not 
extend to such a dispute. The Federal Court in the 
exercise of its original jurisdiction is not to pronounce 
any lull a declaratory judgment (See. 20th 

The Act empowers the Federal Court also to 
entertain appeals from judgments, decrees and final 
orders of any High Court of British Judin if such High 
Court certifies that the ease involves a substantial 
question of law as to the application or interpretation 
of the Government of India Act or uny Order in Council 
thereunder, and tin* duty is imposed on every High 
Court to consider in every case whether or not any 
Mieh question is involved and of its own motion to 
gi\ e or withhold a certificate accordingly. The parties 
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may also appeal on any ground on which they could 1«92— )»» 
have previously appealed without special leave to the 
Privy Council and with the leave of the Federal Court 
on any other grouud (Sec. 205). This section finally 
bars direct appeals in these cases from the High Courts 
to the Privy Council with or without special leave. 

The Federal Legislature, it is further laid down in 
■See. 206, may provide that in civil cases, as may he 
specified in its .Vets, appeal shall lie to the Federal Coijrt 
from a judgment, decree or final order of a High Court 
in British India without any such certificate as afore- 
said provided that (a) the amount or value of the 
subject-matter in dispute is not less than "Us. 50,000 or 
such other sum not less than Ps. M5.000. as may be ’ 
specified, in the Court of first *iustance and at the time 
of appealing, or the judgment, fteerce or final order 
involves directly or indirectly some claim or question 
respecting property of like amount or value : or 
(6) the Federal Court gives special leave to appeal. The 
Federal Legislature may, in the event of passing such 
an Act, with the previous sanction of the Governor- 
General, legislate* also for the abolition in whole or in 
part direct appeals in civil cases from the High Courts 
to the Privy Council. 

An appeal shall lie under Bee. 207 to the Federal 
Court from a High Court in a Federated State on the 
ground that a question has been wrongly decided 
(a) concerning the. interpretation of the Act or an Order 
in Council thereunder or the extent of the legislative or 
executive authority vested in the Federation by virtue of 
the Instrument of Accession of that State, or (b) arising 
under an agreement made Under tlu* Act in relation to 
the administration in the State of a law of the Federal 
Legislature. Such apjveal shall be by way of special- 
case, stated for the opinion of the Federal Court or 
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called for by if. The decisions of tlie Federal Court 
given in the exercise of its original jurisdiction in any 
dispute which concerns the interpretation of the Act 
or an Order in Council thereunder or the extent of the 
legislative and executive authority vested in the 
Federation hy virtue of the Instrument of Accession 
of any Slate or arises under any agreement made 
under the Act in relation to the administration in any 
Stare of a law of the Federal Legislature will be appeal- 
able without leave to the Privy Council. In other 
cases, leave of the Federal Court or the Privy Council 
will be necessary (Sec. 208). 

All authorities, civil aud judicial, throughout the 
Federation are required to act in aid of the Federal 
Court (Sec. 210), and the law declared by the Federal 
Court and by any judgment of the Privy Council is. 
so far ns applicable, binding authority on all Courts in 
British India, aud so far as respects the application anrl 
interpretation of the Act and Orders in Council there- 
under or any matter with respect to which the. Federal 
Legislature has power to make laws in relation to the 
State, binding authority in the Federal State (Sec. 212). 

Finally by Sec. 213, (ho. Governor-General is given 
constitutional authority to take the opinion of the- 
Federal Court on questions of public importance, such 
opinion being required to be delivered in open Court, a 
non-concurring judge not being precluded from deliver- 
ing his dissenting opinion. 

Judges of the Federal Court arc to he appointed 
from persons possessing specified qualifications by 
Royal Warrant and will hold office until they attain 
the ago of 63 years. But they may resign earlier and 
-may be removed by Royal Warrant on the ground 
of misbehaviour or infirmity of mind or body upon 
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a report received from the Judicial Committee ‘of the 
Privy Council recommending auch removal (Sec. 200). 

The High Courts in British India, dealt with under 
the new Act, include, besides the Chartered High Courts, 
the Chief Court in Oudh, the Judicial Commissioner’s 
Courts in the North-West Frontier Province and in 
Sind ; and any other Court may be constituted into a 
High Court for the purpose of the Act by Order in 
Council. The requirement in the old Act that certain 
appointments or given percentages thereof should, be 
filled from specified categories of qualified persons .is 
abrogated, and the tenure of appointment is made 
the same, as in the case of the Federal judges save in 
respect of the age of retirement .which for High Court 
judges is fixed at 60 years (Sees. 219, 220). 

The provisions in the Act bearing on the Services 
arc not entirely new, for, as previously stated, the 
Act of 1919 had already secured for holders of offices 
under the Government of India a quasi-legal tenure, 
and certain pledges of security given in it were later 
implemented upoi' the results of the recommendations 
of the Lee Commission appointed for that purpose. 
Part X of the Act amplifies and codifies the provisions 
as to both the Defence and the Civil Services, in partic- 
ular laying down the manner and the principles 
according to which recruitments to the various services 
are to be made. The new Act makes provisions for the 
establishment of Public Service Commissions, one for the 
Federation and others to function in the Provinces. 
The machinery of the Public Service Commission 
is expected to secure just treatment for Government 
employees without prejudice to the public interest. 

A feature in this Service Code whicti calls for 
notice is the statutory recognition given to the claims 
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of different see: Lions of the Indian Public to legitimate 
shares in the appointments under Government and 
claims even to preferential consideration by reason of 
past association of members of particular communities 
-with particular branches of the serviee, c.g., of Anglo- 
Indians in relation to the Jiailwny, Onsloms, Postal 
and Telegraph Services (Sec. 242). 

As regards persons in the Civil Services under the 
Ciown in India. See. 240, which is given below, provides 
what constitutes their charter of rights : 

See. 240. (1) Except ns expressly provided by 

this Act every person who is a member of a Civil Service 
of the Ciown in India or holds a civil post under the 
Crown in India, hold? office during His Majesty’s 
pleasure. 

(2) No such person as aforesaid shall he dismissed 
from the set vice of Ilis Majesty by any authority 
subordinate to that by which he was appointed. 

(:i) No such person as aforesaid shall he dismissed 
or reduced in rank until he has been given a reasonable 
opportunity of showing cause against the action 
proposed to be taken in regard to him : 

Provided that the sub-section shall not apply 

(a) When a person is dismissed or reduced in 
rank on the ground of conduct which has 
led to his conviction on a criminal charge ; 
or 

(frj "Where an authority to dismiss a person or 
reduce him in rank is satisfied that for 
some reason to be recorded by that 
authority in writing, it is not reasonably 
practicable to give to that person an 
opportunity of showing cause. 
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.(J) Notwithstanding that a person holding’s civil isn-2— ill 
post under the Crown holds office during His Majesty’s 
pleasure, any contract under wliich a person not being 
a member of a Civil Service of the Crown in India is 
appointed under the Act to hold such a post, may, if- 
the Governor-General, or, as the case tnay be, the 
Governor deems it necessary in order to secure the 
services of a person having special qualifications, 
provide for the payment to him of compensation if 
before the expiration of an agreed period that post is 
abolished or he is, for reasons not connected with any 
misconduct on his part, required to vacate the post." 

Holders of posts, reserved for filling by appoint- 
ments made by the Secretary of fcffcate (designated 
“ Reserved Posts ” as to which see Hec. 246), have Hie 
following further rights : 

See. 2 18. (1) [f any person appointed to a civil 
service or a civil post by the Secretary of State is 
aggrieved by an order affecting the conditions of his 
service and on due application to the person by whom 
the order was made does not receive the redress to 
which he considers himself entitled, he may, without 
prejudice to any other mode of obtaining redress, 
complain, if he is serving in connection with the affair's 
of the Federation, to the Governor-General, and, if 
he is serving in connection with the affairs of a Province, 
to the Cl over nor of the Province, and. the Governor- 
Goneml or Governor, as the case may be, shall examine 
into the complaint and cause such action to.be taken 
thereon us appears to liim cx’ercising his individual 
judgment to be just uud equitable. 

(2) No order which punishes or formally censures 
any such person as aforesaid, or affects adversely his - 
emoluments or rights in respect of pension or deckles 
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adversely to him tlic subject-matter of any memorial 
shall be made, except, if he is serving in connection 
with the affairs of the Federation, by the Governor- 
General, exercising his individual judgment, or, if he 
is serving in conuection with the affaira of a Province, 
by the Governor of that Province, exorcising his 
individual judgment. 

(:>) Any person appointed to a civil service or a 
civil post by the Secretary of State may appeal to the 
Secretary of State against any order made by any 
authority in India which punishes or formally censures 
him, or alters or interprets to his disadvantage any 
rule by which his conditions of service are regulated. 

t 

(4) Any sums ordered to he paid out of the revenues 
of the Federation or a Province to or in respect of any 
such person as aforesaid on an appeal made under this 
section shall be cliargod On. these revenues. 

Sec. 249. (1) If by reason of anything done under 
this Act the condition of service of any person appointed 
to a civil service or civil post by the Secretary of State 
ha3 been adversely affected, or for* any other reason 
it appears to the Secretary of State that compensation 
ought to he granted to, or in respect of, any such person, 
he or liia representatives shall be entitled to receive 
from the revenues of the Federation, or if the Secretary 
of State so directs, from the revenues of a Province, 
such compensation as the. Secretary of State may 
consider just and equitable. 

(2) Any sum payable under this section from the 
revenues of the Federation or the revenues of a Province 
shall be charged on the revenues of the Federation or, 
as the case may be, that Province. 

(3) For the avoidance of doubt, it is hereby 
declared that the foregoing provisions of this section 
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in no way prohibit expenditure by the Governor- 
General, or, as the case may be, the Governor, from the 
revenues of the Federation or a Province by way of 
compensation to persons who are serving or have 
served His Majesty in India in cases to which these 
provisions do not apply. 

The Service Code in Part X oE the Act is intended 
not only to secure to Government employees fair treat- 
ment but also to safeguard them from being subjected to 
partisan political influences which popular government 
newly introduced shows a tendency to bring in its 
train. The Act attaches equal importance to keeping 
free from similar influences two institutions, namely, 
the Reserve Bank of India which has been already 
established by Indian enacfhient and the Federal 
Railway Authority which is constituted by the Act 
itself. Though the Federal Legislature is to continue 
to exercise general control over railway policy, the 
Federal Railway Authority (and not a department of 
the Federal Administration itself) will supervise and 
control the working of the Railways. 

With regard to the Reserve Bank, Sec. 152 
reserves the following as functions which the Governor- 
General shall exercise in his discretion, namely, 

(a) the appointment and removal from office of 

the Governor and Deputy Governors of 
the Reserve Bank of India, the approval 
of their salaries and allowances, and the 
fixing of their terms of office ; 

(b) the appointment of an officiating" Governor 

or Deputy Governor of the Bank ; 

(c) the supersession of the Central Board of the 

Bank and any action consequent thereon ; 
and 

(d) the liquidation of the Bank. 
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Besides, utulei See. Jo.'i, uo bill or amendment 
w liieh affects the coipage or currency of the Federation 
or the constitution or functions of the Reserve 
Hank of India shall ho introduced into or moved in 
either Chamber of the Federal Legislature without 
the previous sanction of the Governor-General in kL 

discretion. 

In (he. sums way, no bill or amendment making 
provision for regulating the rates or fares to he 
clrutged on any railway slip.ll be introduced or moved 
in, either Chamber of the Federal Legislature except 
on the recommendation of the Governor-Genera 1 
(Hoc. 11)2). 

Of special interest' to students of the history of 
constitutional law is the provision of Sec. 306 of the 
Act that neither the Governor-General nor the Governor 
of a Province shall be subject to any proceeding in a 
Court of India whether in a personal capacity or other- 
wise in respect of anything done or omitted to be done 
by any of them during his term of office. This section 
not only supersedes the unhappy , accumulation of 
vestigial survivals of fragmentary statutory enactments 
dating from the 18tli century downwards which got 
codified and embodied in Secs. 110 and 111 of the Act of 
1010 but also removes, so far as concerns India, the 
conflicting view's upon the legal responsibility of these 
authorities which have been suggested by Tandy v. 
Wrtmtrcbml (1792) 27 St. Tr. 1240. 12(50 and Hill v. 
fliyye (1&4U •* XI, P. C. (*. 105, 480, amongst other 
decisions.* 


* Kor the dot us it stood previously ami its uncertainties, we 
tihtvse, Tagore Lasy bevtiires (1!>1S) on Comparative Administrative 
lutss, pp. lit l -Soft, 
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' The demand for inclusion in the Act of a “ Bill of 
Subjects’ Rights ” did not find favour with Parliament. 
The only provisions savouring of it are those which 
provide that no subject of the Crown domiciled in 
British India is to be considered ineligible for office* 
under it or be prohibited from carrying on any trade, 
business or profession in India on the ground of religion, 
place of birth, descent or colour (Sec. 298) ; and that 
no person shall be deprived of property without the 
authority oi law, and in the case of compulsory acquisi- 
tion of land for public purposes without payment of 
compensation, provision for which must be made in the 
law authorising such acquisition, and, further, that no 
bill or amendment making provisions fbr the transfer to 
public ownership of any land or for the extinguishment 
or modification of the rights of private persons therein, 
including rights or privileges in respect of land revenue, 
is to he introduced or moved in either the Central or a 
Provincial Legislature without the previous sanction 
of the Governor-General ox the Governor as the case 
may be (Sec. 299). Special note should be taken, in 
connection with 5hese provisions, of those of Part V, 
Cb. Ill of the Act (Secs. Ill — 118, 120), which, 
broadly speaking, are aimed against discriminations 
in favour of British Indian subjects adversely affecting 
British subjects domiciled iu the United Kingdom and 
Burma, and companies incorporated in those countries, 
so long as there may be no like discriminations made 
in those countries adversely affecting British Indians ; 
against ships and aircrafts registered in th*e United 
Kingdom being subjected to similar discriminatory 
treatment in the absence of like justifying causes: 
against medical qualifications approved in the United 
Kingdom not receiving equal recognition in India in 
the absence of like treatment in that Kingdom of holders, 
c, hc * 10 
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of medical diplomas approved in India. Sec. 119 is 
specially directed ngainst manipulations, by law or 
regulation, of professional, technical and other qualifica- 
tions prescribed as conditions for admission to occupa- 
tion, trade or business which are not called for in. the 
public interest and which may bear unfairly against 
any class of persons. Sec. 12 L entitles medical officers 
holding commissions from Ilia Majesty in the Indian 
Medical Service or any other branch of His Majesty’s 
forces and in the active fist thereof to practice medicine, 
surgery and midwifery in British India and to be 
registered as fao qualified. 

No previous Government of India Act had felt 
free to grant Constituent authority to the Indian 
Legislatures. The variety and multiplicity of safe- 
guards which form the fundamental feature of the new 
constitution of India would not admit of such powers 
being conferred by the new Act, and it does not do 
so. It lias however provided a method of amendment 
in respect of a number of specified matters which may 
prove less cumbrous and dilatory than ad hoc amending 
legislation in Parliament. Amenclment of these 
provisions of the Act may be effected, as provided by 
Sec. odd of tlu> Act, by means of Orders in Council 
presented to Parliament and approved by both Houses. 
Power is given to the Legislatures in India also, after 
ton years’ working of the Act, to take the initiative for 
such amendments by resolutions agreed to at their 
mootings, which the Governor-General or the Governor, 
as the case may be, will then transmit to the Secretary 
of State to be laid before the Houses of Parliament 
with the Governor-General or Governor’s opinion 
thereon. 

It will be convenient to note here some of the most 
distinctive features of the new constitution of Burma 
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a s taactod in 26 Goo. V, o. 3. It has been already 1892—1035. 
stated that Burma has boon placed outside the Indian 
Federation and given a unitary constitution. In. 
its bicameral legislature, the Upper Chamber, styled 
the Senate, is to consist of 36 members, and the” 
lower, styled the House of Kepresentatives, of 130 
members, to be chosen in accordance with rules 
provided in a Schedule to the Act. The Governor of 
Burma will be the head of the Executive, with a 
“ Council of Ministers ” not exceeding ten in number 
to aid and advise him in the exercise of functions other 
than those resting in his discretion. He has reserved 
functions corresponding to those of the Governor- 
General of India which he is to exercise? in his discretion 
and for the exercise of which no may appoint “ Coun- 
sellors ” not exceeding three in number, and he has 
besides special responsibilities analogous to those 
vested in the Governor-General and Governors under 
the India Act. The Counsellors and Ministers may take 
part in all legislative proceedings but without the right 
to vote unless otherwise entitled. Upon any question 
arising as to whether a matter is or is not one resting 
in the Governor’s discretion and individual judgment, 
the Governor’s decision is, like that of the Governor- 
General’s under the India Act, final and not open to 
question by any authority. But, as is the case with the 
Governor-General under the India Act, in all matters 
concerning the exercise of his discretion and individual 
judgment, the Governor {subject to his Instrument of 
Instructions) is placed under the general control of, 
and specific directions from time to time to be issued 
by, the Secretary of State, acting with or without the 
concurrence, as the case may be, of his “ Advisers ” as 
provided in the Act. Like the Governor-G enoral under 
the India Act, the Governor will have a Financial 
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Advisor, and the Province will have an Advocate- 
( tenoral who will have the power, without right to vote, 
to address the Chambers. It will thus be seen that the 
Constitution of Burma combines features taken and 
adapted from those of the Provincial and the Central 
(lovormnents of India, barring such, of course, as aro 
concerned with the Federation of the States and the 
Provinces. It, follows that the constitution of Burma 
has no place for a Federal Court. The Burma High 
Court has been reconstituted on lines closely analogous 
tu those of the Indian High Courts. The changes 
introduced in the powers and functions of the High 
Courts of India and Burma will be considered in 
appropriate contexts in Chapters XI and XII. The 
subjects’ rights ” and safeguards against “ discrimina- 
tion ” in the Burma Act correspond closely to those in 
the India Act, as do a variety of other matters which 
do not call for specific notice in this place. 
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Later History : the Presidency Town System. 


The Presidency Town system — Duration, of the Supreme Court at 
Calcutta — Inconveniences of the double system — Extension of 
Criminal jurisdiction — Of the Admiralty jurisdiction — Gaol 
Deliveries — Jurisdiction extended over the Province of Benares 
— Madras and Bombay — Recorders’ Courts established in 
1797 — Supreme Court at Madras — Supreme Court at Bombay — 
Dissensions at Bombay — Inferior judicial authorities— Courts 
of Bequests — Small Cause Courts — Justices of the Peace — 
Control of the Supreme Court over them — Appointment 
of Justices of the Peace — Their Jurisdiction and Powers — • 
Presidency Town Magistrates — Cbfoners — Rival judicial insti- 
tutions — Tendency to amalgamation — Conclusion. 

To pass on now to the history of the judicial institutions 
•established, in India previous to the introduction of the 
High Courts, of these institutions several had been 
established by the Crown and Parliament before the 
acquisition of territorial sovereign power. Others 
were at a later period substituted for them by 
the same authority. Although the later Courts so 
established had some jurisdiction in the Provinces, 
yet they were originally intended for the benefit of 
the Company’s factories, and subsequently for the 
Presidency Towns, and their retention served to main- 
tain the separation between the Presidency Towns and 
the Mofussil. Notwithstanding their partial jurisdic- 
tion in the Mofussil, it is convenient to collect these 
institutions tinder the head of the Presidency Town 
system, inclnding all which wore established by the 
Crown or Parliament, and which were not vested 
with or did not exercise a general jurisdiction in the 
Provinces. 


The Presi- 
dency Town 
system. 


( H9 ) 
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Foremost amongst these institutions came 'the 
Supreme Court at Calcutta, which, as it was finally 
established under the Act of 1781, continued to exist 
for a period of upwards of eighty years and was presided 
over by a long series of eminent Judges. In 1861 an 
Act* was passed which led iu the next year to the 
abolition of a tribunal, which began in discredit and 
with general reprobation, bub finally obtained a lasting 
hold on the respect and confidence alike of Natives 
and Europeans. Under the Act of 1861, JRoyal Charters 
were issued establishing the existing High Courts, and 
from the date of the new Courts coming into existence, 
viz., in July 1862, the Supreme Court ceased to exist. 

The history of the. Court in Calcutta in the inter- 
mediate space of time was not marked by any of the 
dissensions and violent contests which preceded that 
period. But, nevertheless, many inconveniences 
remained and were inseparable from the double system 
of judicial administration which prevailed. The 
Company’s Courts had no jurisdiction lor a long time, 
civil or criminal, over British-born subjects. The 
Crown Courts could harass but could not control the 
Courts of the Company with which they had occasionally 
concurrent jurisdiction, and had but little authority 
over the general course of justice. There was, as 
Chief Justice Sir C. Grey pointed out.f an utter want 
of connection between the Supreme Court and the 
Provincial Courts and the two sorts of legal process 
which were employed in them. And the exercise of 
the powers of the one system was viewed with jealousy 
by those who were connected with the other ; every 
Court in India being further liable to he perplexed by 


" 24 & 25 Viet., c. 104. 

tSir C. E. Grey’s Minute, p. 1154. 
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the Obligation which more or less was imposed, upon all 
of administering three or four different sorts of law to 
as many classes of persons, Nevertheless the two 
systems were maintained ; and the jurisdiction of the 
Supreme Court was from time to time extended by» 
various Acts of Parliament to which reference will now 
be made. 

With regard to criminal jurisdiction, an Act* of 
Parliament was passed in 1784, the effect of which was 
to vest the Supreme Court yrith jurisdiction to try, all 
criminal offences committed by any of His Majesty’s 
subjects injdie territories of any Native Prince or'State, 
or against their persons or properties, or the persons or 
properties of any of their subjects (Jr people, in the 
same manncT as if the same haS been committed within 
the territories directly subject to the British Government 
in India. Two years later anotherf Act of Parliament 
was passed, whereby all servants of the East India 
Company and all His Majesty’s subjects resident in 
India were made subject to the Courts of Oyer and 
Terminer and Gaol Delivery for all criminal offences 
committed in any part of Asia, Africa, and America, 
beyond the Cape of Good Hope and the Straits of 
Magellan, within the limits of the Company’s trade. 

By the same ActJ jurisdiction, ns well civil as 
criminal, was given to the Governor’s Council and 
Mayor’s Court at Madras over all British subjects 
residing in the territories of the East India Company on 
the Coast of Coromandel, or in any other part of the 
Carnatic or in the Northern Circais or within the 
territories of the Soubah of the Deccan, the Nabob of 
Arcofc, or the .Rajah of Tanjore. 


* 24 Geo. Ill, is. 23, s. 44. 
t 26 Geo. Ill, c. 37, s. 29. 
t Section 30. 
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With regard to the Admiralty jurisdiction doubts 
nr os i > how far in criminal matters it was limited by the 
original Charter to offences committed on the coast of 
Bonsai, Behar, and Orissa within the ebbing and flowing 
«nf the sea at high water murk. An Act of Parliament* * * § 
accordingly extended the power and authority of the 
Court to the high seas so as to give a full jurisdiction 
over all offences committed thereon to be exercised 
according to the laws and customs of the Admiralty of 
England. Seven years laterf the Crown was em- 
powered to appoint all or any of the Judges of the 
Supreme Court at Fort William (or of either of the 
similar Courts at Madras and Bombay) either alone or 
jointly with others to he Commissioners for the trial 
and adjudication of pfwe causes and other maritime 
questions arising in India. And a further doubt 
having arisen whether the Admiralty jurisdiction of the 
Courts of Calcutta, Madras, and Bombay extended to 
any persons but those who were amenable to their 
ordinary jurisdiction, it was enacted X that they might 
take cognizance of all crimes perpetrated on the high 
seas by any person or persons whatsoever in as full aud 
ample a manner as any other Court of Admiralty 
Jurisdiction established by His Majesty’s authority in 
any colony or settlement whatsoever belonging to the 
Crown of the United Kingdom. 

It was also enacted, § in order to prevent any delay 
of justice or the unnecessary detention of persons 
charged with offences, that all His Majesty’s Courts 
exercising* criminal jurisdiction within the three Presi- 
dencies of the Company should, iour times at the least 


*33 Geo. Ill, c. 32, s. 156. 

t 39 & 40 Geo. Ill, o. 79, a. 25. 

i 53 Geo. Ill, e. 153. 3. 1X0. 

§ Ibid., a. 102. 
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in Svery year, hold their sessions for the purpose of 
taking cognizance of all matters relating to pleas of 
the Crown. 

Some time after the establishment of the Supreme 
Court at Calcutta, the province or district of Benares 
was cedod to the Company and was annexed to the 
Presidency of Fort William. Parliament thereupon 
enaoted that that province as well as all other provinces 
or districts which might thereafter at any timo bo 
annexed should, with their subordinate factories) be 
subject to the jurisdiction of the Court.’" As regards 
the Benares district the Act took effect from the first 
of March 1801. 

The powers of the Supreme Court were thus 
gradually extended within the limits marked out by 
the Act of 1781. It had five jurisdictions, viz., civil 
criminal, equity, ecclesiastical, and admiralty. An 
appeal lay to the Privy Council in all suits when the 
amount in dispute was of the value of Rs. 10,000. 

In the Presidencies of Madras and Bombay the 
•experiment of establishing a Supreme Court was not 
made for some time ; and apparently it was in contem- 
plation to abstain altogether from it. 

The Mayors’ Courts, which were established at 
Madras and Bombay in 1753, existed till the year 1797, 
nearly a quarter of a century longer than the similar 
tribunal in Calcutta. Even in that year, when they 
were abolished. Parliament did not establish Supreme 
Courts in their stead. They were replaced by Recorders’ 
Couxts.| These consisted of the Mayor, three Aldermen 
and a Recorder, being in fact the old Mayors’ Courts, 


* 39 & 40 Geo. IU, o. 79, s. *0. 
+ 37 Geo. IJX, o. 142. 
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with tho addition of a Recorder to each Court, who ttas 
to in' appointed l>y the Crown. They had civil, criminal, 
-ecclesiastical, and admiralty jurisdiction. They had 
power to try all suits which by authority of Parliament 
COuld he tried in the Mayors’ Courts. Their jurisdiction 
extended over British subjects resident within the 
British territories subject to the Governments of 
Madras ami Bombay respectively, or within the 
tenitories of Native Princes in alliance with these 
Governments. 

Restrictions corresponding to those imposed by 
Parliament in 1781 on the jurisdiction of tho Supreme 
Court of Calcutta were made applicable to these 
Recorders' Courts. „ r 

The new Courts did not last long. That at Madras 
existed for two years and was then abolished,* a 
Supreme Court being established in its stead. The 
powers vested in the Recorder’s Court were transferred 
to the new Supreme Court, which was also directed to 
have the like jurisdiction and to be subject to the same 
restrictions as the Supremo Court ef Judicature at 
Fort William at Bengal. This new Charter was granted 
in December 1801. 

The Recorder’s Court at Bombay existed till 1823, 
when a Supreme Court of Judicature was established in 
its stead, and was invested with the same powers and 
authorities as the Supreme Court of Calcutta, with a 
similar jurisdiction and subject to the same limitations, 
restrictions, and control. 

The Oharterf of the Bombay Court appears to 
luu e been slightly different from the other two Charters. 


» * 39 * 40 Geo. Ill, o. 70. 
f Morlov’s Digest, p, 20. 
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The*iSuprenie, Court in that Presidency was prohibited 
from interfering in any matter comeming the revenue 
even within the town of Bombay. Natives also were 
exempted (and this provision appears in the Madras 
Charter also) from appearing therein, unless the circum-* 
stances were altogether such that they might have 
been compelled to appear in the same manner in a 
Native Court. In crimes maritime the Bombay Court’s 
jurisdiction was restricted to such persons as would 
have been amenable to it in its ordinary j urisdiction. 

The constitution of the Supreme Court at Bombay 
was followed shortly afterwards by disputes between 
the Court and the Local Government similar in character 
(but on a smallei scale) to tjipse which befoie 1781 
had produced so much commotion in Bengal. The 
Judges, claiming the powers of the Court of King’s 
Bench, issued writs of Habeas Corpus, one* to bring a 
Native boy from Poona to Bombay, and another to 
compel a gaoler to produce a prisoner detained under 
an order of one of the Company’s Judges. The execu- 
tion ot the first was resisted by the Magistrate of Poona 
with the sanction of Government, because the affidavits 
on which it was granted were said to be false, and 
because neither Poona, nor the boy detained, nor the 
person detaining were subject to the jurisdiction of the 
Court. The other was resisted on the ground that the 
Supreme Court had no power to discharge persons 
imprisoned under the authority of a Native Court. 

The proceedings came before the Privy Council on 
the petition of the sole surviving Judge who had issued 
the writs. The Privy Council decided that they hud 


* In re Justices of the Supreme Courts, Knapp’B*Privy Council 
Reports, Vol. I, p. 1 ; and see case of Metro Sayonatk, Asiatic 
Journal for April 1829, aud Mill’s History of India, Vol. IX, y. 106. 
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boon improperly issued ; that the Supreme Court, at 
Bombay liad uo powipr to issue a writ of Habeas Corpus 
wept when directed either to a person resident within 
those local limits wherein such Court had a general 
jurisdiction, or to a person out oE such local limits who 
was personally subject to its civil and criminal juris- 
diction. They also held that the Court had no pow er 
to issue a writ of Habeas Corpus to the gaoler or officer 
of a Native Court as such officer, the Court having no 
power to discharge persons imprisoned under the 
authority of a Native Court. 

The Supreme Courts were the chief tribunals which 
owed their authority exclusively to the English Parlia- 
ment and Crown. There were, however, other judicial 
authorities, derived from the same source, which long 
existed in India (soqpe of them not yet abolished), and 
which were originally established in days before the 
Company had obtained sovereign power and when 
they had merely to govern their own servants and 
those resident under their immediate protection. 

Courts of "Requests, for inslaucef were established 
by the Charter of 1753, which renewed the Mayors’ 
Courts in tho three Presidency Towns. They were 
empowered to determine suits when the debt, duty, or 
matter in dispute did not exceed five pagodas, i.e., 
twenty rupees. In 1797* their jurisdiction was 
extended, the pecuniary limit being then fixed at 
eighty; rupees. Two years later another Aetf was 
passed which gave certain powers to the Governments of 
Bengal aud Madras, under which Commissioners were 
established for the recovery of small debts, and their 
jurisdiction gradually extended up to 400 Sicca rupees. 


? 37 Geo. Id, c. 142, b. 30. 

1 39 & 40 Geo. HI, o. 79, s. 17. 
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Doubts arose as to the powers of the Calcutta 
Commissioners, and Act XII of 1848 was passed better 
to define their jurisdiction. The Courts of Requests 
were originally made subject to the older and control of 
the Supreme Courts in the same manner as the inferior 
Courts in England are by law subject to the order and 
control of the Court of Queen’s Bench. 

These Courts of Requests were in 1850 superseded 
by the establishment of Small Cause Courts in the 
Presidency Towns. The jurisdiction of these -new 
tribunals was subsequently extended and similar 
tribunals were also established in the Mofusail. 

The Small Cause Courts, the Insolvent Courts, and 
the Vice-Admiralty Courts cbhtinue to exist at the 
present day and will be more conveniently described 
when the existing judicial system will come up for 
consideration. 

The next judicial officers, who formed part of the 
Crown or Parliamentary system introduced into India 
were the Justices of the Peace. They were first estab- 
lished at Madras, 'Bombay, and Calcutta by the Charter 
of George I in 1726, which appointed the Governor and 
Councils of these places to be Justices of the Peace, 
with power to hold Quarter Sessions. 

This was at a time when the only object was to 
introduce a purely English system for the benefit of 
English and other servants of the Company. The 
Regulating Act* made the Governor-G eueral^in Council 
and Judges of the Supreme Court Justices of the Peace 
for the settlement of Port William and the settlements 
and factories subordinate thereto. The Governor- 
General and Council were directed to hold Quarter 

— — . — ; - ■ — «— 

* 13 Geo. HI, e. 63, b. 38. 
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Tin* Supreme Court Charter authorized the new 
Court to control the Court of Quarter Sessions and the 
Justices, exercisin'* the snmn supervision and control 
over them as the Court of Queen’s Bench exercises 
over tlie inferior Courts and Magistrates. It also 
empowered the Court to issue to them \vrits of man- 
(fanmi, certiorari, procedendo, and error. The Judges of 
the .Court were also appointed Justices of the Peace in 
th.e Lower Provinces of Bengal, with such jurisdiction 
and authority as Justices of the Queen’S Bench have 
within England by the common law thereof. 


Aj’j^hitraeut Originally the only 'Justices of tlie Peace in India 
tim L'cne. were the Governors and Councils of the three Presi- 
dencies, and the Judges of the Calcutta Supreme Court. 
Subsequently, when Supreme Courts were established 
at Madras and Bombay, the Judges of those Courts 
were also made Justices of the Peace for their respective 
Presidencies • and the Courts were vested with the 
same authority as the Calcutta Supreme Court over the 
proceedings of the Justices. 


In 1793* an Act of Parliament empowered the 
Governor-General in Council to appoint Justices of the 
Pence from the covenanted servants of the Company 
or other British inhabitants, to net within and for the! 
three Presidencies and the places thereto subordinate 
respectively liy commissions to be issued out of the 
Calcutta Supreme Court, on the warrant of the Governor- 
Gon«*rnI in Council. 


Justices so appointed were not to sit in any Court of 
Oyer and Terminer and Gaol Delivery, unless called 


* 33 Geo. Ill, e. 52, s. 161. 



JUSTICES OP THE PEACE. 


169 


( v 

up eh by the Judges of the Supreme Court and specially 1 781 — 1872 , 
authorized by order in Council. All proceedings 
before Justices* * * § of the Peace 'were removable by 
certiorari into the Court of Oyer and Terminer. 

In 1807f the Governors and Councils of Madras 
and Bombay were authorized to act as Justices of the 
Peace for those towns respectively, and to hold Quarter 
Sessions. They were also empowered to issue coin- 
missions under the seals of the Courts appointing 
British subjects to be Justices of the Peace in* the 
provinces. 

In 1832J the Governments of the three Preridencipg 
were respectively empowered to appoint, in the name of 
the King’s Majesty, any persons resident wit hin the 
territories of die Company, aaif not being subjects of 
any foreign State, to act within and for the three 
Presidency Towns respectively as Justices of the 
Pcaoe. 

The Governments of the three§ Presidencies, under Their juris- 
the authority of parliament, enacted from time to time nncl 

various regulations authorizing and empowering Justices 
of the Peace to take cognizance of and punish certain 
offences. 

Several Aets|| were passed by the Imperial Legis- 
lative Council to regulate the jurisdiction and powers of 
Justices of the Peace. Their jurisdiction extended over 


* 47 Geo. Ill, 0 . 08, sa. 2 and 4. 

f See 153rd section of the same Aot. 

1 2 & 3 Wm. IV, o. 117. 

§ See Morley’a Administration of J ustice, p. 36, 

|| See Aot IV of 1830, Act I of 1837, Aot XXXII of IS3<$, 
Act IV of 1843, Act VI of 1815, Acta VIII Sc IX-of 1819, and Act ' 
VII of 1803. 
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Hih whole Presidency for which they w(i re appointed. 
The classes subject to them* were — 

(1) All persona whatever, whether British or 
Native subjects, in respect of offence committed 
within the limits of the ordinary jurisdiction of the 
Supreme Courts. 

(•_!) All British subjects, resident in apy part of the 
Presidency, except that, as regards crimes, and offences 
triable by jury, and committed by British officers or 
soldiers at places more than 120 miles fro m the seat of 
(fovernmeut, they were not called upon, to interfere, 
such crimes being cognizable by a Court Martial . 

(3) All persons who had committed crimes or 
offences at sea. 

Lastly. All persons whatever resident without 
the jurisdiction, of the Supreme Courts anq the Court of 
the Kecorder of Prince of Wales’ Island we re subject 
to the jurisdiction of Magistrates and Joint Magistrates 
acting as Justices of the Peace in certain cases. The 
law regulating the appointment and powe rs Q f Justices 
of the Peace was subsequently laid dov^ by Act II 
of 1869, and afterwards by the Code 0 f Criminal 
Procedure. 

Magistrates of Police for the Presidency Towns were 
lirst appointed under Act XIII of 185g. The Act 
required that they should be previously r na de Justices 
of the Peace ; and gave to each of them qq the powers 
and jurisdiction which are by law vpsted iq two Justices 
of the Peace. 

Both by the Code of Criminal Procedure passed in 
1861 f and previously thereto, Euroj )ean British 


•See Morley's Administration of Justice in Itj<jj a> p . 40 
t Act XXV of 1801, Sec. 30. 
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subjects could only be committed or held to bail for 17SI — 1872. 
trial by a Justice of the Peace. A Magistrate (not 
being a Justice of the Peace) could only hear the 
complaint, issue a warrant of arrest, and hold him to 
bail with a view to the complaint being investigated, 
by a Justice of the Peace. 

The functions of a Justice of the Peace were 1 
threefold ; first, the trial and punishment under certain 
Acts and Statutes* of offences by summary conviction, 
and without a jury ; secondly, the investigation of 
charges in view to the committal or discharge of "the 
accused person ; and thirdly, the prevention of crime 
and breaches of the peace. 

\ 

By the 157th section of the Statute noted below, f Coroners, 
it was recited that it was expedient that Coroners 
should be appointed for the settlements in India for 
taking inquests upon view ol the bodies of persons 
coming or supposed to have come to an untimely end. 

Power was accordingly given to the three Governments 
within their several Presidencies to appoint by order in 
Council certain British subjects to be Coroners, and 
by like orders to supersede or remove them as occasion 
might require. They were, in respect of their powers 
and jurisdiction within the limits of the settlements for 
which they were appointed, placed on a similar footing 
to CoronerB elected for any county or place in England. 

All the Judges of the Supreme Court were made 
Coroners as well as Justices of the Peace for their 
respective Presidencies. 

The law relating to Coroners and their juries was 
laid dowu in certain subsequent^ Acts; but that 

* See 53 Geo. m, o. 150 ; Act VH of 1S03 ; end Criminal 
Procedure Code, 1861, Seo3. 163 and 105. 

f 33 Geo. d ll, o.' 52. 

t Acta XLV of 1860, IV of 1848, and XXVI of 1848. 

C, HO ^ 
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which fit present regulates tlieir proceedings and ‘the 
j urisdiction of Coron/us is laid down in a later Act of the 
Imperial Legislative Council, viz., Act IV of 1871, 
amended as will he mentioned hereafter. 

Of the period of time just passed under considera- 
tion (1781— I8(il), half a century was marked by as 
wide a separation as was compatible with social 
order between the judicial authorities which controlled 
JBiil ish-boru subjects and ruled in the Presidency 
Towns and those which regulated the provinces and 
umersdly speaking the affairs of Natives. That 
separation originated in the peculiar circumstances 
under vv hicli a Company became as it were the rival of 
the Grown, and when once established, appealed to 
the prejudices of conquest and resisted all attempts to 
alter or abolish it. The Crown from the earliest intro- 
duction of its subjects into the country provided for 
the administration of justice amongst them by a system 
analogous to that which existed in England. The design 
of the Regulating Act was eventually to extend that 
system over the conquered country. It signally failed, 
and was from the first impossible. The Company, in 
the exercise of the sovereign power which it derived 
from the Mogul Emperor through the grant of the 
Dewanny, established a system of Courts suited to the 
wants of the country, but having no power over those 
who owed no allegiance to the Mogul. A compromise 
was made in 1781, by wliich the power of the Crown 
Courts was restricted, and the tribunals of the Company 
were reco'gnizerl by Parliament. Thenceforward time 
and policy favoured amalgamation, but numerous 
circumstances and strong party feeling tended to 
prevent or delay it. 

In the next two lectures will be traced the history 
of the Provincial Civil and Criminal Courts which were 
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established by the Company. It will bo convenient 1781—1872. 
however at this place to note the various encroachments 
which were made upon the exclusive jurisdiction over 
Europeans which belonged to the Courts established by 
Royal Charter, and the attempts which were made id 
transfer some portion of it to the rival institutions of 
the Company. 

In 1813 the first step was taken to vest the Tendency to 

....... . . ntnalgtttiia- 

Company s Courts with civil jurisdiction over British tion. 

subjects and destroy that ’Complete independence of 
tho local Courts which Europeans had previously 
possessed. It was enacted* in #iat year by Parliament 
that British subjects residing, trading, or holding 
immovable propjjK^ in the provinces should be amen- 
able to the ; Civil Courts in suits brought against them 
hy Native^. Even then their distinctive privilege of 
exemption was not entirely lost sight of, and the right 
was given to them of appeal to the Supreme Court in 
cases where Natives had the v right of appeal to the 
Sudder Court. 

In 1836f aftenthe establishment of the Legislature • 
of 1834, an Act was passed which repealed the provision 
just quoted of the Statute of George III invidiously 
giving a right of appeal to the Supreme Court, It 
enacted that no person by reason of birth or descent 
should be oxempt from the civil jurisdiction of certain 
of the Company’s Courts therein specified, the number 
of which was increased by later legislation. J 

No further step was taken towards a uniform 
administration of civil justice till the union of the 


* 53 Geo. 3H, C. 155, s. 107. 
t Act S3 of 1838. 

i See Acts XXIV of 1836, III of 1839, VI of '1843, and HI of 
1850. 
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Sudder and Supreme Courts was effected by Act' of 
Parliament. Siuce then Englishmen and Indians have 
been subject in civil matters to the same Courts and 
to the same procedure. 

The sioneral exemption of Europeans from the 
criminal jurisdiction of the provincial Courts remained 
till the Criminal Procedure Code of 1872. The earlier 
Code, and the Indian High Courts Act, both passed in 
J861, recognized and preserved that exemption. And 
the powers of the old Supreme Court, derived from its 
Charter and from analogy to the Court of Queen’s 
Bench, were retained by the High Court in its original 
jurisdiction. 

Circumstances, hoWever, led to that exemption 
being slowly and reluctantly challenged. By the 
Statute of George III (53 Geo. Ill, c. 155) the 
Magistrates in the provinces were authorized to act as 
Justices of the Peace, and to have jurisdiction over 
British subjects out of the Presidency Town in certain 
criminal cases and also in cases of small debts due by 
them to Natives. After the Legislature of 1834 was 
established, the jurisdiction of such Magistrates was 
gradually increased.* The Mahomedan Code of 
Criminal Law was gradually disused, and since 1861 
the Penal Code has applied alike to Europeans and 
Natives. The Criminal Procedure Code of 1872 re-cast 
the Criminal Courts, and effected a considerable 
advance towards uniformity of criminal administration, 
preserving, however, to European British subjects 
such privileges as policy and safety seemed to 
require. 


. * Stfft Acts XXXII of 1838, IX of 1848, it' of 1843 and VII 

of 1833. 
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Latjib History : The Provincial Civil Courts'. 

foundation of Civil Courts — Establishment of Supreme Court — 
Rival establishments of the Company’ — Changes in the scheme 
of 1772 — Native authority restored — Effect of the changes — 
Separation in 1780 of Civil and Revenue Jurisdiction — Struggles 
between Civil and Revenue Courts — Sudder Dewanny Ad&wlut — 
— Re-union in 1787 of Civil and Revenue Jurisdiction by 
Lord Cornwallis — Changes in the Courts to effeot that object 
— Second separation in 1793 of Civil and Revenue Jurisdiction 
— Reasons for that separation — Duties of Collectors — Re- 
organization of Civil Courts — Sadder Dewanny Adawlut — 
Provinoial Courts of Appeal — Courts of Dewanny Adawlut 
— Lower grades of Judges — Changes in the Civil Courts in 
1831 — Gradual recovery by Collectors of jurisdiction over 
rent cases — first step — Second Step — Third step — Collectors 
given exclusive jurisdiction in rent caaeB in 1831 — Further 
extension of the Collector's jurisdiction- — Suits cognizable by 
the Collectors under Act X of 1859 — Control over the 
Collectors — Opposition to the passing of Act X of 1869 — 
Consequences of the Act— Jurisdiction over rent cases 
re-assumed by Civil Courts since 1809— Aot VUI of 1869 
(B. C.) — Further History of the Civil Courts — Madras Courts 
— Inferior tribunals — Bombay Courts — Revenue jurisdiction 
in both Presidencies— General Codes of Civil Procedure and 
Evidence. 

The earliest proceeding of any importance, with 
•reference to the establishment of provincial Courts for 
"the administration of civil justice, was the report of 
Warren Hastings and the scheme which was prepared 
•in 1772.* A. leading feature, it will be remembered, 
of that scheme was the union of fiscal and judicial 
authority in the same officers. 

Then followed the policy already described which 

ied to the establishment of the Supreme Court, and the 

< 

* See ante, pages 30-31. * 
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disastrous resists of the first few years of its administra- 
tion. The plftn, if £ver it had been formed, as there 
scorns reason to suspect, of drawing into the hands of 
tire new Court the superintendence of the whole adminis- 
tration of justice, had obviously failed. So also bad 
failed Mr. Sullivan’s scheme for establishing a somewhat 
similar Court, whose members were to be appointed 
by the Company, and which it was intended should 
bring the whole of the Native Courts into subordination 
to it.* A Court therefore was established, whose juris- 
diction extended over all the vast territories included 
in ' the Presidency of Fort William, but which was 
isolated from the general Courts of the country over 
which it failed to acquire any influence or authority. It 
had a personal jurisdictfofi thinly scattered over a dense 
population and a wide extent of country. It enforced 
that jurisdiction, issued its writs, seized and sold lands 
and property in the midst of people who lived under 
a different law and procedure from those observed by 
the Court, and were subordinate to other tribunals. 

Contemporaneously with the establishment of the 
Presidency Town system which has been described in the 
last chapter, and which emanated mostly from the 
Crown and Parliament, the Company had striven to- 
establish, a system, for the. sdmimstsatioiii of justice 
throughout the MofuBsil. The history of the civil and 
criminal institutions which were so established (and by 
aid of which, with occasional interference from the 
powers which belonged to the rival system, the Com- 
pany endeavoured to rule the three Presidencies which 
they had acquired will be outlined in the present 
chapter). 


* fifth Appendix to Third Report of Select Committee, 1831 ; 
Sir C. Grey’s Minute, pp. 1142, 1143. 
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- The Regulating Act led to numerous alterations in 
the scheme of Warren Hastings^ for the Governor- 
Gcneral was out -voted by a majority of his Council who 
had recently arrived from England. The changes 
which they made in the Civil Courts were as follows . 
I n 1775 the superintendence of the collection o f the 
revenue was ve sted in six Provincial Councils, appoi gt- 
ed for the respect ive divisions of Calcutta, Euxdy an, 
Dacca, MoorshedahacI, Dinagepore, and Patna jjjand 
the administration of civil justice was transferred from 
the European Collectors, who were recalled, to Native 
Axnils who were appointed instead. ^)Erom them an 
app eal lay in every case to th e new Provincial Councils 
and then ce und er certain restrictions to the Uovernor- 
Qoneral and Council as the ft udder Aclawfut. 

In the same year the Directors urged and effected 
the restoration of Mahomed Reza Khan to the high 
office which he had held at Moorahedabad, and from 
which he had been dismissed by Mr. Hastings.* 

The majority of the Council were in favour of 
again making him in name and title the Naib Subah, 
i.e., in effect recognizing the existence of tho Nabob’s 
government, deeming that step politic for managing 
discussions with foreign factories. Sir, Hastings 
unsuccessfully opposed it, saying “ that the Nabob is a 
mere pageant, without the shadow of authority, and 
even his most consequential agents receive their express 
nomination from the servants of the Company ”. The 
Judges of the Supreme Court had held the same thing 
when a servant of the Nabob’s claimed exemption from 
their jurisdiction as an ambassador. “ I do not ”, said 
Mr. Hastings, “ remember any instance, and I hope 
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* Mill's History of England, Vol. Ill, p. 455. 
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none w'ill bo found, of our having been so disingenuous 
as to disclaim our ( own power, or to affirm that the 
Nabob is the real sovereign of those provinces 

Mahomed Reza Ishan* was removed again in 1778, 
after Mr. Hastings had, through the death of one of his 
colleagues, become, with the aid of his own casting- 
vote, supreme in the Government. 

The effect of the alterations made in 1775, taken 
together with the transference of the Nizamul Adawlut 
from Calcutta to Moorahedabad, was to revive to some 
extent the Native Government for the purpose of 
administering civil and criminal justice, probably 
with a view to elude the interference of the Supreme 
Court, and to effect a scrnsirlerable separation between 
that department and the business of revenue collection 
and management. 

In 1780 regulations were passed in pursuance of the 
legislative authority granted by the Regulating Act 
and by those regulations the separation just referred to 
between the judicial and revenue authority was com- 
pleted. The jurisdiction of the six Provincial Cohnoils 
was confined exclusively to revenue matters ;f and it 
was resolved that, for the more effectual and regular 
administration of civil justice, district Courts of 
Dewanny Adawlut should he established within the 
jurisdictions of the six Provincial Councils. These 
Courts were to be independent of the Councils, and to 
exercise jurisdiction over all claims of inheritance to 
zemindarfes, talookdaries, and other real property, or 
mercantile disputes, and all matters of personal 
property ; all oases regarding revenue or rent being 


* Mill’s History of India, Vol. IV, p. 20. 
tReg. I. 1780, s. 3. 




CIVIL AND REVENUE COURTS. 109 

reserved for tlie exclusive cognizance of the provincial 1772— isos. 
Councils ox of the Collectors* who superseded them. 

Eighteen of these Dewanny Adawluts were estab- 
lished. Regulations for their guidance v, ere drawn ug, 
by Sir Elijah lmpey, and incorporated in a revised 
Code. The ultimate appeal lay to the S udder Uewarmy 
Ada whit. And shortly after this distinct separation (>f 
civil justice from revenue collection, the Supremo 
Court was deprived of the right to interfere in inattef^ 
concerning the revenue. 

Thus, in seven years from the date of Warren 
Hastings’ scheme, which united in the same hands 
fiscal and judicial powers, a considerable alteration was - 
made in the constitution of the tribunals of civil justice- 
The period had been conspicuous for the conflict which 
had been carried on between the Supreme Court and the 
Governor-General’s Council, which resulted in the Act 
of Parliament of 1781. Experience seemed to suggest 
that it was advisable to divide the business of the 
provincial tribunals into two parts, that which pecu- 
liarly concerned the revenue, and that which peculiarly 
concerned individuals. The former continued to he 
preserved to the Provincial Councils, that is to the 
Collectors who eventually superseded them, but they 
were exonerated from the burden of adjudicating upon 
private disputes, which was transferred to separate 
Courts styled the Dewanpy AdawlutR. 

Then there ensued a struggle between the Civil and Struggi™ 
Revenue Courts, insignificant no doubt as compared CmTajjb 
with the oivil war which raged between the Supreme 
Court and the Supreme Council, but sufficient to engage 
the serious attention of Government. The rival claims 


* See Harrington's Analysis, Vol. I, jj. 31. 

' V A. 
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of the'Ueveuue and Civil Courts to exercise jurisdiction 
were destined to a, long antagonism and to varying 
success. It is interesting to observe that, within a 
few months of the separation of their functions, the- 
•Governor-G eneral penned a minute,* which said : — 
“ The institution of the new Courts of Dewanny 
AduwJut has already given occasion to very troublesome 
and alarming competition between them and the 
Provincial Councils.” The history of the Civil Courts 
of this country involves a narrative of these struggles 
which ensued between the revenue authorities and the 
judicial officers to gain exclusive jurisdiction. 

Prom the first, however, the business of the Suddei 
Dewanny Aduwlut was^, described to be not only to. 
receive appeals from these Courts, but to superintend 
their conduct, revise their proceedings, remedy their 
defects, and generally to form such new regulations 
and checks as experience should prove to be necessary 
to the purpose of their institution. In 1780 the Chief 
Justice of the Supreme Court was appointed Judge of 
the Sudcler Dewanny Adawlut, and^ was vested with 
all its powers. The Governor-General and Council, 
who previously formed that Adawlut, ceased to belong 
to it, but it was expressly stipulated that the Chief 
Justice should enjoy the office and salary at their 
pleasure. The Chief Justice, in fulfilment of the duties 
which devolved upon him by virtue of his new office, 
prepared a series of regulations for the guidance of the 
Civil Courts, which were afterwards incorporated in a 
revised Code passed in 1781. 

In the same year, that is in 1781, the Sudder 

JDewauny Adawlut was constituted by Act of 
\ 

* Mill’s History of India, Vol. IV, p. 243. 
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Pailiament* a Couit of Record. Although, it was 1772 laos. 
not established by Royal Charter, ,it was nevertheless 
distinguished from the ordinary Courts of the Company, 
and traced its final establishment to the recognition 
and sanction of the Imperial Parliament. In the* 
next year the Court of Directors sent out orders to the 
Governor-General in Council to resume the superin- 
tendence of that Court. 


Lo rd Corn wallis, cyme, to India its Governor-0 enei al Ue-umon 
in 1786. Previous to his arrival, an Act of Parliament - } - in ~-^ 787 " 5>r 


had established a Board of Commissioners for the 
Affairs of India, and had directed enquiries to be made 
as to the grievances of the Natives. Lord Cornwallis 
brought with him instructions^ from the Conrt of 
Directors, dictated with a view to carry out the object 
of Parliament, which was, in the words of the Act, 
“ to establish permanent rules for the settlement and 
collection of the revenue, and for the administration of 
justice founded on the ancient laws and local usages of 
the country ”. 


c ivil anil 
reveiine_ 
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I He accordingly directed the r e-uni on of the func- 
tions o f civil and crimin al justice with those of the 
colle ction and man agement of the rev enuej (lie placed 
the Dewanny Adawluts under the__ superintendence 
of t he Collec tors) he resolved in Council to resume 
the superintendence of the administration of criminal 
justi ce~~ll)roughouT' the_. pi'ov Inties ; and after a few 
years removed to Calcutta the NLsamut Adawlnt which 
had been, during the time of Warren Hastings, trans- 
ferred to Moorshedabad. Although the functions of 
civil justice and of the collection of the revenue were 
re-united in the person of the Collectors, the Courts 


CU 




* 21 Geo. Ill, o. 70, a. 71. . 

f 21 Goo. Ill, o. 23. 
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ovo- Which they presided were kept distinct. Lord 
Cornwallis’s policy, apparently, _waa_ to rev ive. the 
institutions which had been framed in pursuance of the 
scheme of 1772 and to carry out the intentions of 
-Warmi Hustings before the changes made by the 
Council led to the adoption of a different system. 

Tfc was in* the year 1787 that it was resolv ed, in 
obedience to the. "Court of Directors, that the office of 
.fudge of the several .Jtof ussil-Courts- (except those 
which werp established ^ in the cities of Patna, 
Moorsheclabad, and Dacca) should be held by the 
person who h ad charge of the revenue ; and in 
the ianie"year a revised code of judicial regulations 
adapted to this change of system was published. 
All revenue cases were by this code assigned to 
the Collector, from whom an appeal lay to the Board 
of Revenue, and ultimately to the Governor-General 
in Council. The object of thus reverting to the 
system which had beau discontinued in 17S0 was 
to accustom the Natives to look to one master. It 
was considered impossible, after the experience of 
seven years, to draw a line between the revenue and 
judicial departments in such a manner as to prevent 
their clashing. The then existing regulations had 
endeavoured to do so, but constant confusion was the 
result. 

But then came a third change of policy In a 
minute of Lord Cornwallis, published in 1793, he said ; — 
“ There is no class of men which Government should 
watch with greater jealousy, and on whom the regula- 
tions should have a stricter control, than the officers 
who are entrusted with the collection of the public 


* Harrington’s Analysis, Vol. I, p. 32. 
t Harrington’s Analysis, Vol. 1, p. 42. 
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revenue. It is necessary to arm them with power to 
enforce their demands, * * * ; Jmt to prevent the 
abuse of this power, there should be Courts of Justice 
rcudy to punish oppression and exaction”. The ex- 
perience of six years induced Lord Cornwallis to return* 
to the system of separation of the fiscal and judicial 
systems which he found in existence on his arrival. 

Accordingly in the same year he established a 
complete system of judicature throughout the 
Presidency of Bengal, and fprmed the existing regula- 
tions into a tegular code. The chief feature of the new 
system was the abolition of the Revenue C ourts and the 
transference o E all causes hitherto tried by the revenue 
o fficers to the Civil Court s ; £hus entirel y sepa rating 
t he collection of reve nu e from the -.adm inistra tion of 
j ustice, which were then cefo rth confided to se p arat e 
o ffices. “ All questions ”, said the preamble to the 
reglation* which carried out this policy, “ between 
Government and the landholders respecting the 
assessment and collection of the public revenue and 
disputed claims between the latter and their ryots, or 
other persons concerned in the collection of their rents 
have hitherto been cognizable in the Courts of Maal 
Adawlut, or Revenue Courts. The Collectors of the 
Revenue preside in these Courts as Judges, and an 
appeal lies from their decision to the Board of Revenue 
and from the decrees of that Board to the Governor- 
GeneTal in Council in the department of revenue. 

“ The proprietors can never consider the^privileges 
which have been conferred upon them as secure whilst 
the revenue officers are vested with these judicial 
powers. Exclusive of the objections arising to these 
Courts from their irregular, summary and often ex- parte 
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proceedings, and from the Collectors being obliged to 
suspend the exercise of their judicial functions whenever 
they interfere with their financial duties, it is obvious 
that, if the regulations for assessing and collecting the 
•public revenue are infringed, the revenue officers 
themselves must be the aggressors, and that individuals 
w Ito have been wronged by them in one capacity can 
never hope to obLain redress from them in another. 
Their financial occupations equally disqualify them for 
administering the laws between the proprietors of land 
aud their tenants. 


“ Other security, therefore, must be given to 
lauded property and to the rights attached to it, before 
the desired improvements in agriculture can he expected 
to be effected. Government must divest itself of the 
power of infringing in its executive capacity the rights 
and privileges which, as exercising the legislative 
authority, it has conferred on the landholders. The 
revenue officers must be deprived of their judicial 
powers. All financial claims of the public, when 
disputed under the regulations, must be subjected to 
the cognizance of Courts of Judicature, superintended 
by Judges who, from their official situations and the 
nature of their trusts, shall not only be wholly uninter- 
ested in the result of their decisions, but bound to 
decide impartially between the public and the pro- 
prietors of land, and also between tho latter and their 
tenants. The Collectors of the Revenue must not only 
be divested of the power of deciding upon their own 
acts, but rendered amenable for them to the Courts of 
Judicature, and must collect the public dues subject 
to a personal prosecution for every exaction exceeding 
tho amount which they are authorized to demand on 
* behalf of the public and for every deviation from the 
regulations prescribed for the collection of it”. 
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It must be admitted that this preamble lays' down 
a sound and reasonable policy, founded upon strict 
justice, necessary for the due preservation and security 
of what are called landed interests. But although that 
policy was immediately carried out by Lord Cornwallis- 
constant attempts were successfully made in the 
interests of the Executive to deport from it in later 
times. In 1831 we shall find that those jurisdictions 
were again united, and that, later on, Act X of 1859 
was passed which directly violated the principles and 
policy laid down in the preamble to that famous regula- 
tion. 

The Collectors were thenceforth entrusted with the 
collection of the revenue payable to Government as 
executive officers subordinate to the Board of Revenue. 
The nature of their duties was described in Section 8, 
Regulation II of 1793. 

Having thus confined the Collectors to their 
exclusively executive functions, the next step was to 
re-organise the Courts of Justice and render them 
efficient and independent. Accordingly, by the next 
regulation, 11 Government, in the language of its pream- 
ble divested itself “ of the power of interfering in the 
administration of the laws and regulations iu the first 
instance, reserving only as a Court of Appeal or Review 
the decision of certain cases in the last resort ” ; and 
lodged its judicial authority in Courts of Justice. 

By Regulation VI of 1793, the Sudder Dewanny 
Adawlut was re-established at the Presidency, and 
consisted of the Governor-General and the other 
members of the Supreme Couucil. It received appeals 
from the provincial Courts and Councils and from the 
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Board'of Revenue. In 1801, it was made to consist of 
three Judges, appointed by the Governor-General, the 
chief being also a member of tlie Supreme Council, the 
oilier two being selected from the covenanted servants 
Aif the Company* ; and in 181 1 (see Regulation XII) 
of a Chief Judge and as many Puisne Judges as the 
Governor-General in Council should think necessary. 
The. powers and duties of the Court were defined by the 
Regulations of 1793 and 1801 ; and were extended by 
later legislation over Benares and the Ceded Provinces.i 

In 1831 a SudderJ Dewanny Adawlut was consti- 
tuted for the North-Western Provinces with similar 
powers. 

Pour Provincial Courts of Appeal were established 
(Regulation Y of 1793) within, the provinces of Bengal, 
Behar, and Orissa for the purpose of hearing appeals 
from the several idllah and city Courts next mentioned ; 
the Sudder Dewanny Adawlut being vested with 
appellate jurisdiction and general power of supervision 
over the inferior Courts in all suits above Rs. 1,000. 
By later regulations two more Provincial Courts were 
established ; one for the province of Benares, and one 
for the Ceded Provinces. 

Courts of Dewanny Adawlut for the trial of civil 
- suits in the first instance wore by Regulation III of 
1793 established in twcnty-tliree zillahs and three cities. 
It defined their jurisdiction, and directed the Judges of 
those Courts to act when no specific rule existed accord- 
ing to justice, equity, and good conscience; while 
Regulation IV prescribed their procedure. In 1795 
andp.803 similai Courts were established in the Benares 


. * Reg. u of 1801. 

T See Reg. X Of 1795 and V of 1803. 
t Reg. VI of 1831. 
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and Ceded Provinces. These regulations Were all 1772—1908. 
repealed by Act X of 18G1. TJje Provincial Courts 
themselves were abolished in pursuance of Regulation II 
of 1833. 

Below the city and z illah Courts were two classes Xu*** grades 
of inferior Judges! First in order, were the Registrars JutiseH ' 
of those Courts who could decide causes for amounts not 
exceeding Rs. 200, subject to revision by the Judge. 

The next and lowest grade of Judges were the Native 
Co mmissioner s who, under Regulation XL of 1793, 
could decide civil suits for sums of money or personal 
property of a value not exceeding 30 Sicca rupees. 

Of these officers, tlie head Commissioners were called 
S udder Amee ns, and the res t were called Moonaiffs. 

This was the general outline of the new system 
which was established for the administration of civil 
justice, j; The year 1793 marks the era of independence 
in that, administration. The Government endeavoured 
to separate between their judicial and executive func- 
tions and to render the officers who performed the latter 
functions amenable to the authority of those who 
exercised the former duties . )] The Courts so established 
lasted most of tlietn for a considerable space of time, 
nearly eighty years, but by the process of occasional 
extension and repeal the statutory provisions which 
areated them were enveloped in some obscurity. 

Some alterations in detail were made during 
subsequent years. Regulation XXIII of 1814 consoli- 
dated the several rules which had been passed regarding 
the office of the Native Commissioners ; modified and 
extended their powers in the trial and decision of civil 
suits; authorised the Judges of the zillab and city 
Courts to employ them in the execution of certain- 
additional duties ; and transferred to the provincial 
o, ho 12 
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Courts the control over their appointment and removal 
which had been formerly exercised by the Sudder 
Dewauny Adawlut. 

At length, in 1831, 'Regulation V of that year made 
_ some important alterations. The object was recited 
in the. preamble to be the gradual introduction of 
respectable Natives into the more important trusts 
conneeted with tlio administration of the country^ 
MoonsiSs were invested with power to try and determine 
suits for money and other personal property of the 
value of Rs. 300, suits with regard to land of the value 
of Rs. 300, except such land as was exempt from the 
payment of revenue. The Judges were empowered 
to refer to the Sudder Ameens any suits which did not 
exceed Rs. 1,000. Principal Sudder Ameens were also 
authorized to be appointed, to whom suits might be 
referred not exceeding Rs. 5,000. ’"Registrars 5 Courts 
were abolished ; provincial Courts of Appeal were 
gradually superseded, and in two years finally abolished ; 
and original jurisdiction was given to the Judges in all 
suits exceeding in value Rs. 5,000, with an appeal 
direct to the Sudder Dewanny Aclawlut. All the 
procedure provisions contained in these and' preceding 
regulations were repealed, and one general code upon 
that subject was first established by Act YIII of 
1859. 
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During this time, that is in the period which 
intervened between 1793 and -1831, the relations of the 
Collectors to the Civil Courts underwent considerable 
alterations*. 


The system of 1793, w'hieh, to all appearance, had 
finally severed the work of administering justice from 
that of collecting revenue, had provided,* in order to 


* See Reg. XIII of 1703. 
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ensure expedition, tliat the Judges of tlu* zillnli and 1772—1008, 
city Courts might refer petty suits tt> their Registrara, or 
as they came to he called in later times Suddcr Ameens 
or Princijj.il Sudd'T Amecn", as ihc case might be.. 

Advantage was taken (jf this circumstance in the very first step, 
next year to tc-imest the revenue officers with some 
of tlio power which they had lost. It was the duty 
of the Judges to revise the orders of the Registrars, and 
to countersign them before they were considered to he 
valid. The work of revision was found to he as long as 
that of trying in the lir-t instance. And so it was 
enacted by Regulation VIII of 1794 that the Courts 
might refer to the Collectors all cases which before the 
new system, had been cognizable by them. The 
Collectors were thereupon bound to send in their repoit 
which the Judge might confirm or set aside, or he might 
make any order thereon that he might think fit. This 
was the commencement of a re-transfer to the Collectors 
of judicial functions, increased authority being 
required, as it was uiged, to enable them to obtain 
payment of the Government revenue. 

In the next year, a summary procedure was Second step, 
provided for the determination of claims to arrears of 
rent. This was superseded by Regulation VII of 1799 
which for a long time farmed the basis of summary 
suit law. It was recited in that regulation that the 
powers of the landholders for enforcing payment of 
rents lied been in some cases found insufficient , and 
that considerable delay had occurred in payment of 
Government revenue. It referred to the summary 
proce33 of recovery given by Regulation XXXV of 
1793, and enacted several rules iu lieu thereof. It 
enforced the strictest observance of the lule. laid down 
in Regulation VII of 1793, that the Civil Courts were 
to give priority to rent and revenue case3. They 

f 
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Chapter were still authorized to refer cases for report to the 
' 1 " Collectors, and afterwards to adjudicate upon them. 

The object of the regulation was to enable landed 
proprietors to realize their rents speedily, with a view 
to punctual payment of Government revenue. 

Again, in 1812, * a summary remedy was given to 
'the ryot against his landlord in all oases in which he was 
aggrieved by distress for rout. The cognizance of such 
/ cases was also practically vested in the Collector, to 
whom they were ordered to.be referred. 

Third star- * And in 1821, about thirty years after Lord Corn- 
wallis’ policy had been carried into effect-, an important 
regulation! was passed, which recited that the provi- 
sions contained in the regulations then in force empower- 
ing the Judges of the zillah and city Courts to refer 
accounts and summary suits to the. Collectors for 
report, had been found insufficient to expedite trials. 
It was considered by the Legislature to be indispensable 
to the attainment of that object that the revenue 
officers should be vested with authority to hear, investi- 
gate, and determine by a summary process, and subject 
to a regular suit in the Civil Court, all rent suits which 
might be referred to them by the Judges. Rules were- 
enacted in this regulation for their guidance, and the 
same powers wore given to them as were vested in the 
Civil Courts, for compelling the attendance and the 
examination of witnesses, and generally for all process 
except execution of their decrees, which was confided 
to the Ciyil Courts. 

Collectors This was followed in 1831 by another regulation, 

StojucMto- deprived the Judges of all jurisdiction over 

Won in »nt summary suits relating to rent, and transferred them 
cues in 18*1. 


**Sea Reg. V of 1812. 
t$eg. XIV of 1824. 
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to the exclusive cognizance of the Collectors," whose 
decisions were to be final, subject to a regular suit 
which was to bo brought in the Civil Court. The 
Commissioner could revise the decision of the Collectors 
solely on the ground of the case not being of n natiuls 
cognizable as a summary suit. 

Thus in 1831 rent and revenue cases were again 
transferred to the Collectors, in order to facilitate the 
collection of Coveminent revenue. No rules, however, 
for conducting the summary inquiry, either before the 
Civil Courts or before the Collectors, had ever been 
laid down. Considerable oppression resulted from this 
state of things, the tenants not being sufficiently 
protected from the landlord, and the landlord not being 
sufficiently protected from the Collectors. 

In 1857 a Bill was introduced into the Legislative 
Council of India, with a view to enlarge and define the 
jurisdiction of the Collectors, with respect to summary 
suits for arrears or exactions of rent, and generally with 
respect to the law regulating the relations of landlord 
and tenant. Th% Collector was considered to be ihe 
person most deeply interested in promoting this branch 
of the m I ministration of oi\il justice, being best 
acquainted with the fiscal state of the district, with 
the tenures prci ailing in it, and with the character of the 
landlords. The Bill gave to the revenue officers 
exclusively the primary, cognizance of all cases of 
ejectment, cancelmont of leases for arrears of rent, 
enhancement of rent, and right of demanding pottahs 
and kubooleuts. 

As the law stood before that Bill, the Civil Courts, 
and not the revenue officers, had jurisdiction to try 
suits for the delivery of pottahs or tubooleuts, or for 
the determination of the rates of rent at which such 
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pottahs or lcubooleuts ought to be delivered, and also 
over all suits in ejectment, or to cancel a lease for non- 
payment of rent, or for bread), of conditions of any 
contract involving a liability to ejectment or cancelment 
•of a lease. Collectors and Deputy Collectors, therefore, 
it was proposed should acquire a still greater portion of 
the jurisdiction of the Civil Courts than they had 
previously obtained under the Regulations of 1824 
and 1831. 

The Bill became law in 1SD9, being Act X in that 
year passed by the Governor-General in Council. It 
provided in the 23rd Section that the. following suits 
should be cognizahle by the Collectors of Land Revenue 
and ahould be institutecLand tried under the provisions 
of that Act, ond except in the. way of appeal as therein 
provided, should not be cognizable in any other Court 
or by any other officer, or in any other manner * 

(1) All suits for the delivery of pottahs or kuboo- 
lents, or for the determination of the rates of rent at 
which such pottahs orkubooleuts are to be delivered. 

(2) All suits for damages on account of the illegal 
exaction of rent, or of any unauthorized cess or impost 
or on account of the refusal of reoeipts for rent paid 
or on account of the extortion of rent by confinement or 
other duress. 

(3) All complaints of excess in demand of rent 
and all claims to abatement of rent. 

(-1) All suits for arrears of rent due on account of 
land either kherajeo or lakheraj, or on account of any 
rights of pasturage, forest rights, fisheries, or the like. 

(5) All suits to eject any ryot, or to cancel any 
lease on account of the non-payment of arrears of rent 


* Section 23. 
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or on account of a breach of the conditions of any 1772 — 1008. 
contract by which a ryot may bo liable to ejectment, 
or a lease may be liable to be cancelled. 

(0) All suits to recover the occupancy or possession 
of any land, farm or tenure, from which a ryot, farmer 
or tenant has been illegally ejected by the person 
entitled to receive rent for the same. 

(7) All suits arising out of the exercise of the 
power of distraint conferred on zemindars and others 
by the Ace,* or out of any acts done under colour of the 
exorcise of the said power as hereinafter particularly 
provided. 

(8) All suits by zemindars and others in receipt of - 
the rent of land against any agents employed by them 
in the management of land, or collection of rents, or the 
sureties of such agents for money received, or accounts 
kept by such agents in the comae of such employment 
or for papers in their possession. 

In the performance of their duties under the Act 
the Collectors and Deputy Collectors, so far as these tors, 
latter were vested with any powers thereunder, were 
rendered subject to the aeneral direction and control of 
the Commissioners uud the Boards of Revenue. And 
the Deputy Collectors wore placed under the direction 
and control of the Collectors to whom they were 
subordinate. Appeals wore allowed in certain eases 
from tile Deputy Collector to the Collector, and from 
the Collector to the Commissioner. Orders passed in 
appeal by a Commissioner or a Collector wore not open 
to any further appeal, but tlio Board of Revenue or 
the Commissioner might call for any case, anil pass such 
orders thereupon as they might think fit. A Collector’s 
decree was not appealable if for money below Its. 100 


•See Sections 112 and 114. 
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unless tlie decision involved some question of right to 
enhance rents ox some question relating to a title to 
land. 

Mr. Peacock strongly opposed the passing of the 
-23rd Section, which took away the jurisdiction of the 
Civil Court, and transferred so many suits to the 
exclusive cognizance of tlie revenue . officers. He 
objected to abolishing the jurisdiction of the Civil 
Courts, and also to the competency of the revenue 
officers to exercise this now jurisdiction, and he pointed 
out that the object of Regulation VIII of 1831 appeared 
to be to encourage regular suits in a Civil Court, rather 
r than summary suits before a Collector when the 
law gave an option. Afe. Peacock and Sir Charles 
Jackson recorded their dissent from the Bill, on the 
ground that it invested the revenue authorities with 
power to try the suits between landlord and tenant, 
and deprived the regular Civil Courts of their jurisdic- 
tion, notwithstanding that the suits might involve 
difficult questions of law and fact. 

The consequence of Act X of 1859 Vas found to he 
that cases involving difficult and intricate points of 
law, and concerning important interests in land, came 
on for adjudication before Collectors and their subordi- 
nates, and it soon appeared that such officers were 
thereby entrusted with work of more difficulty and 
responsibility than was suited to their official knowledge 
and experience. 

In ten years from the date of that Act, notwith- 
standing the familiarity with that class of cases which 
time had brought to the Collectors and their deputies, 
the Bengal Legislative Council passed an Act (¥111 
of 1869) which authorized the transfer of the jurisdiction 
to hear and determine them back again to the Civil 
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Courts ; which Courts were to accept the procedure 1772—1008. 
of the Civil Procedure Code with .a few modifications, 
such as the nature of the subject required. All suits 
which, under Act X of 1859, wore triable by Collectors 
of Land Revenue, were under the later Act transferred 
to the cognizance of the Civil Courts. The Act took 
effect in those districts in the Lower Provinces of Bengal 
to which it was extended by order of the Governor- 
Cfenernl published in the Calcutta Gazette. In districts 
so mentioned the jurisdiption of the Collectors to 
entertain civil suits, under Act X of 1859 and Bengal 
Act VI of 1862, ceased save as regards any suits or 
proceedings then pending before them ; and it was 
enacted that all suits broughj for any cause of action 
arising under either of those Acts, or under Act VIII of 
1869, should be cognizable by the Civil Courts in those 
places according to their several jurisdictions. In 
18S5 the Bengal Tenancy Act was passed by the 
Governor-General of India in Council and repealed 
the whole of Act X of 1859 and Act VIII of 1869. 

Under the 13th Chapter of this Act the Civil Courts 
have jurisdiction* in all matters between landlord and 
tenant ; and the procedure and appeals in, all rent suits 
are regulated thereby. Revenue Officers are however 
given jurisdiction under the 10th and JJth Chapters 
of the Act to determine disputes between landlords 
and tenants arising in the course of the preparation of 
records of rights, according to the procedure prescribed 
for Civil Courts. Appeals from their decisions lie 
to the superior Civil Courts in the DiStriot and 
ultimately to the High Court. 

Act XVIII of 1873, however, which was passed Act XVTIl 
for the North-West Provinces, though it repealed Act X of 5873 ' 
of 1859, consolidated and amended, that and its* 
amending Acts, and preserved to the Revenue Courts 
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their exclusive jurisdiction. Subsequently Act XII of 
1881 pursued the ?ame course. Settlement Officers 
continue to bo, from time to time, in different parts of 
India, vested with civil jurisdiction in rent cases to 
the exclusion of the Civil Courts. 

Further Having thus traced the progress of rivalry between 

TSa the Civil and Revenue Courts, it only remains to state 

Court*. that the Adawlut system was revised and placed upon 

a definite footing by the Bengal Civil Courts Act of 
1871', to be hereafter described in dealing with the. 
existing judicial system. The course of legislettion was 
found to have introduced considerable confusion as to- 
the functions of the Judges and tlie constitution and 
jurisdiction of the Courts. In order to ascertain them 
it had become necessary to trace out and piece together 
various hits of legislation which were distributed over 
no less than thirteen different enactments. Mr. 
Fitzjamea Stephen* thus in 1871 described the statutory 
basis of the existing Courts. First of all there were two- 
regulations in 1703, large parts of which had been 
repealed and amended and re-amended ; what remained 
of each defined the jurisdiction and procedure of the 
zillah Courts of Lower Bengal, Patna. Dacca, and 
Moorshedabad. Thou with regard to the regulations, 
of the later years, the unrepealed bits of them when 
discovered applied a similar system to other cities 
and to the provinces ceded by the Nawab "Nazim of 
Bengal to the East India Company, and finally other 
enactments purported to extend the same system to- 
the conquered provinces situated within the Doab 
and on the right bank of the Jumna, and to the territory 
ceded by the Peishwa, A prolonged course of reading 

* Legislative Rroceedinga of the Govarnor- General’s Council, 
1871 , * 87 . 
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and of the examination and collation of dificreiit 1772—1008. 
enactments was necessary before any man could 
discover what were the Courts that really existed in 
Bengal. The Legislature recognized the necessity of 
re-establishing them, and accordingly passed the. 

Act of 1871. 

In the Madras Presidency it appeurs that the 
Adawlut. system, framed upon the plan of Lord OorP- 
wallis adopted in Bengal, was introduced in the year 
1802. The Civil and Revenue Courts were kept distinct. 

The Registrars had jurisdiction to tTy suits referred to 
them by the Judge. The Judges could decide finally 
in suits under 1,000 rupees in value. There were four 
provincial Courts of Appeals .and the Sudder Court 
consisted of the Governor in Council, with an appeal 
from him in suit3 of the value of 45,000 rupees to the 
Governor-General in Council. In 1806 the constitution 
of the Sudder Court was altered, and new Judges 
appointed.’ 1 ' And in 1807 the Governor was declared 
to he no longer a Judge.t 

In 181 6 J a .regulation was passed by the local fS feffij. 
Legislature, in pursuance of which heads of villages were 
appointed Moonsiffs, with power to try and finally 
determine suits not exceeding Rs. 10 in value. They 
were also authorised to assemble village punchayets for 
the adjudication of civil suits of any amount within 
their village jurisdictions, the majority to decide. 

Another regulation§ empowered the provincial Courts 
to annul the decision of the punchayets, and to refer 
to a second punehayet, whose decision, if it agreed 
with the former one, was to be final. 


* Rpqulfttion IV of 180B, 
f Regulation HI of 1807. 
$ Resolution IV of 1816. 
§ Regulation V of 1807. 
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Tn 1843 the provincial Courts ot Appeal were 
abolished.* New zillah Courts wexe established and 
tbe jurisdiction of the subordinate Judges and principal 
iSudder Ameens was increased so as to include all suits 
of less value than 10,000 rupees. Such Courts were to 
have jurisdiction over Europeans and Americans as 
well as Natives, and an appeal lay from them to the 
zillah Judges. Eventually Act III of 1873 established, 
as will be hereafter described, a system of Courts 
similar to those planted in Bengal by Act VI of 1871. 

. With regard to the Arlawlut system in the Bombay 
Presidency, it appears that the Court of Directors in 
1794 transmitted to the Government of that Presidency 
a copy of the regulation^ proposed by Lord Cornwallis 
for the internal government of the Bengal provinces ; 
and eventually. Courts of Civil and Criminal Judicature 
were constituted by the Bombay Government on 
principles similar to those on which the Courts in the 
Presidency of Bengal had been established.) In 1827 
all the Bombay regulations passed previously to that 
year, with few exceptions, were rescinded, and a new 
code was established by which the system of judicature 
was entirely remodelled, based however upon the 
Bengal "Regulations of 1793. In 1845 the appointment 
of joint zillah Judges, whenever the state of civil 
business required it, was authorized-t 

The Civil Courts of Bombay, as they continued to 
exist for a considerable space of time, were constituted 
by regulations passed in the first seven years after the 
Revised Code of 1827 which enacted such modifications 
of the original system as experience suggested. Those 
regulations in turn were subjected to a constant process 


* Aot VII of 1843. 

J Act XXTX of 1845. 
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of partial repeal till the law and constitution of the 1772 — 1908. 
Courts in Bombay as in Bengal w<;re placed iu a most 
unsatisfactory state. Act XIV of 1869 wa» eventually 
passed, and constituted tho Civil {Joints of Bombay 
in a manner which shall bo hereafter explained. 


It appears that both in Madras and Bombay the llnyetiue 
revenue officers had the po\s er of trying all rent suits. in'both'p’real- 
From them decisions tho appeal lay in the former donciOT - 
Presidency to the ssillali Courts ; iu the latter to the 
>Sudder Court. In I860 the.lucal Legislature at Bombay 
passed an Act’" to divest the Courts of Revenue. of 
jurisdiction in cases relating to the rent of land and the 
use of wells, tanks, watercourses, and roads 1o fields, 
and to vest such jurisdiction in. the Civil Courts. 


A general Code of Civil Procedure was first enacted deneral 
in 1859f. This Code, Act VIII of 1859, was snbse- cwiiProooi 
quentlv replaced by Act XIV of 1382 and later 
by Act V of 1903 which Is now in force. Subject 
to special provisions made for the exercise of 
special jurisdictions and special modes of procedure 
enacted for special kinds of proceedings, this Act now 
governs all proceedings in Civil Courts and proceedings 
in Revenue Courts also in so far as they have not been 
modified by executive notification. The executive 
government has power by similar exercise of authority 
to apply the Code or any parts of it with or without 
modifications in the Scheduled Districts. The law of 
evidence now applicable to both civil and criminal 
proceedings is Act I of 1872. 


* Act II of 1866 (Bombay C.). 
t See p. 178 ante. 
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Later History— The Provincial Criminal 
Courts. 

Criminal Justice in early time3 — Sudder Nizamut Adawlufc — 
Mahomed an law — Govornor-General supersedes the NaWab 
Nazim — Police ndministration in early times — Scheme of 
Warren Hastings— Civil Judges appointed Magistrates — 
Further Measures — System of 1703 — Sudder Nizamut Adawlut 
—Courts of Circuit — Abolished in 1829 — Replaced by Commie- 
' sioners of Revenue and Circuit — Criminal jurisdiction of Zillah 
Judges — Sessions Judges — Bengal .Sessions Court Act of 1871 
— Act of 1872— Criminal Justice in Madras — Criminal Justice 
in Bombay — Sudder Nizamut for the North-West Provinces — 
Police In Bengal — Supervision of Police by Magistrates — 
Zillah Judges declared to be Magistrates — Police in Benares 
— Assimilated to Bengal — Police Officers — Darogahs — 

Mohurrahs — Jemadars — Watchers — Control by Commissioners 
of Circuit — Police in Madras — Police in Bombay — General 
condition of the Police — Sir Charles Napier’s reform of it in 
Sind — North-West Provinces — Bombay and Punjab — Oudh — 
Madras— Act V of 1861. 

The scheme for the administration of criminal as well 
as of civil justice in Bengal is attributable to Warren 
Hastings. The principle originally adopted was to 
retain the Mshoruedan law and law officers and Courts 
for the repression o! crime, subject to the supervision, 
not apparently very close or effective, of the Govern- 
ment. A scheme of police was also prepared and 
carried into execution. But in the year 1793 the 
whole system of criminal and police, as well as of civil, 
administration was remodelled, by the light of the 
experience o! twenty years. 

It appears* that Criminal Courts, denominated 
Fonjdary Adawluta, were first appointed in Bengal 

* See Regulation IX of 1793, Preamble. 
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lor the trial of persons charged with crimes or mis- 1772—1872. 
demeanours pursuant to the regulations passed by the 
President in Council in 177:3. The Collectors of 
Revenue were directed to superintend the proceedings 
of the officers in those Courts, and cm trials to so3 
that tho necessary witnesses were summoned and 
examined, that dup v, eight was allowed to their testi- 
mony, and that the decisions passed were fair and 
impartial. 

A Sudder Kizamut Adawlut was established at Sadder 
Moorshedabad under the superintendence of a Com- ^Siut. 
mittee of Revenue for the purpose of revising the 
proceedings of the provincial Courts in capital cases. 

It was upon the abolition of that Committee that the 
Nizamut Adawlut was, for the first time, brought to 
Calcutta. The history of the provincial Criminal 
Courts down to the year 1775. when the Nizamut 
Adawlut was carried baclr to Moorshedabad, has 
already been described.* The Poujdary Adnwluts, 
however, did not work successfully under the superin- 
tendence oi the E%st India Ooiupan} 's Government ; and 
the discharge of the duties entrusted, lo the Governor- 
f!cn*>ral, as head of the Nizamufc Adawlut or .Supreme 
Penal Couit of Calcutta, loaded him with a weight of 
business and of responsibility from) - which he sought 
to La relieved. The majority of th» Council look 
advantage of the circumstance to restore to Mahomed 
Reza Khan, the Mahometan Pewan to whom 1 have 
frequently referred, the superintendence . of penal 
justice and of the Criminal Courts throughout the 
country ; and for that purpose, removed the seat of the 
Nizamut Adawlut from Calcutta back to Moorshedabad. 


♦See ante, pp. 29 to 31, * 

t Mill’s History of India, Vol. HI, p. 463. 
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Cjuwbb During the fifteen years which elapsed before the 

Nizamut was again, restored to Calcutta, tlie course 
of tlie administration of criminal justice, apart from 
Mahomedan the jurisdiction of the Supreme Court, was that the 
Bffahomedan tribunals administered Mahomedan law 
under tho general control of the Nazira, but subject in 
each Court to the supervision of English authority. 



In 1790, it was determined by Lord Cornwalli s, 
with reference to the administration of criminal 
t justice,* that “ thejfuture contro l of s o import ant a 
' branch of Government ought not to be left to the, sole 
discretion” of an y native, or in deed of.ajjyjjioglejjfirgon 
^whomsoever ”. That year is an important epoch iu 
theTmtory of this subject. By the regulations then 
passed, t he powers of the Nawab Naa i ra passed t o-fche 
Governor^Ueneral in_CounQil,_ a nd t he sy stem of 
criminal justice was entirely remodelled. / 


Before proceeding to explain the nature of the 
early times. system then established, it will be necessary to describe 
the scheme of police administration which had been 
in force. Originally the zemindars- appear to h ave 
been the persons who were responsible forf thejmblic 
safeS y ah (T~liEe ~majn£en ance ~of~ the” public roa ds. j~ 
There was a clause in the engagement of these land- 
holders and farmers of land by which they were bound 
to keep the peace ; and in the event of any robbery 
being committed on their respective estates or farms, to . 
produce both the robbers and the property plundered. 
I n 1772, however, the Eoujdary juris diction of the 
zemindars was transferred, to the XsRwKfaT'^for- 


* Beaufort's Criminal Digest, p. 10. 
t See Presto ble to Regulation XXII of 1783. 

$ See Bengal "Council Legislative Proceedings, Vol, V, 1871, 
p, 142, Speech of the Lieutenant-Governor. 
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ehakaran land had been resumed^ pad coUu3iozi_vaa 1772—1872. 
constantly proved or suspected between tlie perpetra- 
tors of offences and the oifii era who were maintained 
by the holders of land. 

Accordingly a general system of police became one 'Scheme of 
of the greatest wants of the country, and Mr. Hastings 
in 1774 diiidcd Bengal for purposes of police'li^o 
fourteen different districts. Thannadara were appointed 
over them, landholders were enjoined to assist, chakaran 
lands were again applied to their original design ; 
and ff oujdara vrere appointed to npprehend nil offenders 
against the public peace. This system proved a failure, 
and lasted a very few years. 

Jn 17S1 the Foujdais and their subordinate thanna* Civil Judges 
dars were abolished, and the Judges of the Civil C ourts Ma^trates. 
were invested with the power, as Magistrates, of 
apprehending and bringing to trial offenders in their 
districts. Their duty was to forward them to the 
Darogah of the nearest Criminal Court ; the power of 
punishment still resting with the Nabob’s Court. The 
zemindar, by special permission of the Governor- 
General in Council, was sometimes vested with a 
similar power. 

Subsequently Uu* Civil Judges were vested, with Farther 
authority to hear and decide complaints of slight moa8Uro8 ' 
offences, and under certain restrictions to inflict rorporal 
punishment, and impose 'tines on offenders. And in 
order to afford the Government some oversight and 
control over the penal jurisdiction of the country, a 
now office* was established at the Presidency under the 
immediate superintendence of the Governor-General. 

To this office reports of proceedings, with lists of 


* Regulation IX of 1703, sa. 31, £jft nnd3ti. 
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commitments and convictions, were transmitted, every 
month, and an o fficer under tlie G overn or-Gen eral, 
with the title of Remembrancer to the Criminal Courts, 
was appointed for the transaction of _ its affairs. 

„ * But* the numerous robberies, murders, and other 
enormities, which continued to be daily committed 
throughout the country, evinced that the adminis- 
tration of criminal justice was in a very defective state ; 
and as these evils appeared to result principally from 
the great delay which occurred in bringing offenders to 
punishment and to the law not being duly enforced, 
ns well as to other material defects in the constitution 
of the Criminal Courts ; and as it was essential for the 
prevention of crimes notoonly that offenders should he 
deprived of the means of eluding the pursuit of the 
officers of justice, hut that they should be speedily and 
impartially tried when apprehended, the Governor- 
General in Council passed certain regulations on the 3rd 
^December, 1790, establishing Courts of Circuit under the 

( superintendence of English Judges, assisted by Natives 
veraed in the Mahomedan law, for trying in the first 
instance persons charged with crimes or misdemeanours, 
and enabling the Governor-General and the Members 
of the Supreme Council to sit in the Nizamut Adawlut 
(which was for that purpose again removed to Calcutta), 
and superintend the administration of criminal justice 
throughout the provinces The regulations so passed 
in 1790 were, with amendments and alterations, re- 
enacted in 1793. 

> n 

1 Thus in 1793 the whole criminal and police adminis- 
tration of the country was remodelled in pursuance of 
previous regulations. The a uthority, o f. the Nabo b 
Narim waa abolished. and _the Governor-General and 


.* Ihid., sea Preamble. 
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Council formed the Sudaer Nizamut Adawlut, having 1772— 1872. 
general control over the Criminal Courts. 

By Regulation TI of 1801, the Court of Nizamut SniMgr t 
Adawlut, as well as that of Dewonny Adawlut, which .WanluE. 
had up to that time consisted of the Go vcrnor-G cnoral * 
and the Members of Council, was directed to bo composed 
of a Chief Judge and Puisne Judges* ; and from that 
time both Courts exercised their functions distinct 
from the legislative and executive authority of the 
State. The proceedings of those Courts were * not 
required from that time to be kept in English farther 
than the Courts might find convenient and conducive 
to regularity; nor were copies of the proceedings of 
either Court to be thereafter Required, except in cases 
of appeal to His Majesty in Council, or of reference to 
the Governor-General in Council. In later years the 
number of Judges was increased, as in the Rudder 
Dewanny Adawlut. f ■ 

N ext in rank to the Ni zamut Adawlut came four Courts of 
Courts of^Circuit" subsequently increa s ed in n umber jia t,Esa11 ’ 
otlier provinces were added to the Presidency. Each 
Court was composed, of Jibe same Judges who sat in the 
provinci al Ci vil C ourt of Appeal, and of the p azee. and 
Mooft ee, attached thereto. The duties of the Court of 
Circuit, including the gaol deliveries at the principal 
stations, were in ordinary cases performed by the 
second, third, and fouith. Judge, in regular succession, 
the first Judge remaining at the principal station, 
unless otherwise ordered to conduct the public business. 


* Thoy ware assisted by the head Caaea of Bengal, Behar, Orissa 
and Benares. Bor this officer, sw'Beg'.TfX of 1793, See. 67, Beg. 
XXXIX of 1793, and Keg. XLIX of 1793, whieh.extendad his 
jurisdiction to Benares. Sea further Keg. VII^ of 1809, which 
provided for the abolition of the office of Cases, 
t Reg. XU of 1811. 
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These Cour ts o f , .Circuit continued to exist till 
the year 1829, when they were abolished by Regulation 
I or that year. They were considered to have tailed to 
afford prompt administration of justice. 


Replaced by " 
Commi*' 
Burners or 
Revenue and 

Circuit. 


Accordingly, in that year, Bengal was divided into, 
twenty divisions under t wenty Com missi oners of 
Rev enue and. Circuit, who were entrusted with the 
powers formerly vested in. the Courts of Circuit, together 
with those belonging to the Board of Revenue ; the 
former to bo exercised under the authority of the 
Erzamut Adawlut, the latter under the control of a 
Sudder Board of Revenue. The Governor-General in 
Council was empowered to direct any Commissioner 
or Judge to hold the sessions of gaol delivery for any 
city or ziilab, with the powers and authority of any 
Court of Circuit. Com miss loners thus became the 
Criminal Judges in all cases of importa nce. Two- 
years afterwards it was found that the labours cast 
upon the Commissioners were too heavy. 


Criminal Thereupon, in the year 1831* the Magistrates were. 

- of zillah authorized to refer to the native officers, that iB the 
Judges. Sudder Ameens, any criminal case for investigation, 
although such Ameens were not authorized to make 
any commitment. By another regulation of that year,t 
zillah and jut? Judges not being Magistrates were 
empowered, when ordered by the Governor-General in 
Council, to conduct the duties of the sessions, to try 
commitments made by Magistrates, and to hold gaol 
deliveries, for each district at least once in every month. 
Thus the Criminal_Jn dges of. the., country were firs t 
t he Oommissiouera of Divi sion , secondl y, any Civil 
Judge _ who m the Gov ernan- Gensral might tem porarily 


' * Regulation V of 1831. 
t Regulation VH of 1831. 
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appoint to hold sessions under the Regulation *of 182?* 1772 1R72 ' 
or might generally invest with , criminal jurisdictir?? 
under the Regulation of 1831. 

In 1832 it was considered desirable to enable t^!° 

3'luropean functionaries who presided in the Courts f or ’ 
the administration of criminal or civil justice, to avf 11 ^ 
themselves of the assistance of respectable natives la 
the decision of suits, or in the conduct of trials whi c ^ 1 
might come before them. Provision was according^ 
made* for referring suits to a panchayefc, or for cons*' 1 " 

.tuting assessors to assist the Judge, the decision howe\ er 
being vested exclusively in the officer presiding m 
■Court. 

The practice which grew tfp under this state of t^ le j^°“ 3 
bus was. tax. tbs. W.ei (lovexusnants. ta T^axtaaui ar 

persons to be “ District and Sessions Judges ”.f Tb e y e 
are several passages in the Regulation of 1831 and m 
Act VII of 1835 which assumed the existence of st ic ^ 
a functionary as a Sessions Judge ; but there was no 
express legislative authority for his existence, nor ^ or 
the power of the local Governments to appoint h^' 

In the Criminal Procedure Code of 1861 reference 13 
made to a Court of Session, but in Bengal and 
North-Western Provinces, the powers which 
’Sessions Judges assumed to exercise were derived fjr Dai 
the old Courts of Circuit. Neither in Madras no i in 
Bombay were the Sessions Judges directly connected 
law with the Court of Session referred to in the Cod* 5 
■Criminal Procedure. The practice of • appoint in S 
.separate persons to be District and Sessions Jud& cs 
was for a long space of time utterly without authority* 


* Regulation VI of 1832. 

•f Legislative Proceedings, 1871, p. 534; Speech of Mr. PItzj^ me9 
.•Stephen. 
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But it continued after tlie repeal in 1868 of the Regula- 
tion of 1831 and Act, VII of 1835, to which apparently 
it traced its existence. QAfter that repeal the only law 
under which a Sessions Judge could be appointed was 
the Regulation of 1829, which authorized an occasional 
transference of a Judge to criminal worlc.j) 

It was under this state of thingB that Mr. Pitzjames 
of Stephen introduced into the Legislative Council the 
Bengal Sessions Courts Aot of 1871. The Act provided 
for the appointment of Sessions Judges and Additional 
Sessions Judges by the local Governments in Bengal 
and the North-Western Provinces. It confirmed the 
existing appointments, invested the Judges appointed 
with the character of „ Courts of Session within the 
meaning of the Code of Criminal Procedure ; it 
authorized the Lieutenant-Governors to define and vary 
the local limits of their jurisdiction ; it confirmed all pro- 
ceedings by the existing Judges, and indemnified them 
against the consequences of acting without authority. 

The Act was merely a temporary measure, passed 
in order to give a legal jurisdiction and existence to the 
Superior Courts of Criminal Justice which had previously 
been wanting. It was repealed in 1872, the Criminal 
Procedure Code of that year constituting all the Criminal 
Courts of the country. 

In the Presidency of Madras a system of adminis- 
tration of criminal justice was introduced in 1802 
during the government of Lord Clive’s son, framed 
upon the sy stem which prevailed in B eng al. Magistrates 
and Assistant Mag istrates were appointed, with power 
to apprehend, bring to trial, and in light cases to inflict 
petty punishment. Po ur Courts of Circuit we re 
'e stablished, and a Chief Criminal Cou rt consisting o f 
the Governor and Council. 
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The system so introduced was afterwards modified 1772 — 1872 . 
and altered. In 1827 Assistant Judges were appointed 
under Kegulation I of that year, and then* were 
constituted joint criminal Judges of their zillaba. 

Native criminal Judges were appointed in that ye»r> 
without jurisdiction over Europeans and America^?) 
and were afterwards called Principal Sadder Ameer* 8 " 

Trial by jury was ordered to be gradually intr°‘ 
cluced.f 

The Madras Courts of Circuit were abolished Jn 
1845, and the Judges’ of ziflah Courts were directed to 
hold permanent Sessions for trial of persons accused °f 
crimes" formerly triable by Courts of Circuit. NatiV es 
might be called in to assist aither as assessors or aS a 
jury. 

With regard to the Presidency of Bombay, the JSuw'in 
Governor-General in Council in 1797 authorized the Bomtfay. 
local Government to establish Courts of Civil and 
Criminal Judicature in the Western Presidency, 
principles similar to those on which the Courts in the 
Bengal Prosidemjy had been established. As respects 
the administration of criminal justice, Mahomed 8 ** 
law did not generally prevail in the Presidency °f 
Bombay. Hindus were tried by their own crinuP ft l 
law, Parsis and Christians by English law. Judges’ 
and Magistrates’ Courts and Courts of Session were 
established, and the Governor in Council had a right 
of supervision and control, an appellate jurisdiction 
and a power of granting pardon or mitigation of punish- 
ment. 

In 1827 the Code was passed, revising fon»®r 
regulations, and establishing the basis of the whole 


* Madras Regulation II of 1827. 

t Madras Regulation X of I827. # 
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judicial and police system of Bombay. Magistrates 
and police officers apprehended offenders and punished 
for slight offences. Zillah Judges and assistant zillah 
Judges exorcised criminal jurisdiction; the Court of 
Circuit, held by one of the Bouj clary Adavlut Judges, 
retaining cognizance of the most heinous crimes. A 
special Court was also established for the trial of political 
offences consisting of three Judges selected from those 
of the Sudder Pouj clary Adawlut and the zillah Courts. 
All those Criminal Courts were authorized to call in the 
assistance of Natives, and the law which they adminis- 
tered was set forth in a regulation* defining offences 
and specifying punishments. 

In 1830 the Provincial Court of Circuit was 
abolished, and the Criminal Judges were vested with 
the powers of Sessions Judges and Courts of Circuit. 
Joint Sessions Judges were appointed under Act XXTX 
of 1845. 

In 1827 appeals from the special Ccjurt for the 
trial of political offences which formerly l a y to the 
Governor in Council were transferred^ the Poujdary 
Adawlut, whose order therein was subject to the 
confirmation of the Government. And in 1841 it was 
enacted that crimes against the State should be cogniz- 
able by the ordinary tribunals. 

A Court of Nizamut Adawlut was constituted for 
the North-West Provinces by Regulation "VT of 1831, 
possessing the same powers as were Vested in the 
Nizamut Adawlut iu Calcutta. 

Then, with regard to the administration of police, 
'it was in 1793, at about the same time as the Courts of 
Circuit were established, placed under 4,he exclusive 


* Regulation XIV of 1827. 
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charge of officers appointed to the superintendence of 1772—1872. 
it on the part of Government. The landholders and 
farmers of land, who were bound to keep up establish- 
ments of thannadars and police officers for the preserva- 
tion of the peace, were required to discharge them, -and 
were prohibited from entertaining such establishments 
in. future. They were relieved of responsibility for 
robberies committed on tbeir estates, unless connivance 
were proved, or unless they omitted to assist the 
police. 

The Magistrates divided their zillahs into police Supervision 
jurisdictions, each of which was guarded by a Darogah 
or Superintendent, with an establishment of officers. 

The Magistrates appointed IJarogahs, and wore held 
responsible for selecting persons duly qualified for the 
trust. The police officers were directed to apprehend 
and send to the Magistrates all persons charged with 
crimes and misdemeanours and vagrants. The 
Magistrates and police officers of the citjps were invested 
with concurrent authority in their respective jurisdic- 
tions. The cities were divided into wards, and guarded 
by Darogahs, who were subject to the authority of the 
Kutwals of each city. 

Further, the Judges of all the zillahs and city giiinh 
Courts were declared to be Magistrates of the zillah or ^“^*<1 to 
city under their respective jurisdictions, and the public bo Mfcgi*- 
gaols were placed under their oharge. Shortly after- 
wards, assistants were appointed to the Magistrates 
with a limited occasional exercise of judicial powers. 

In 1807 the Magistrates were given an extended juris- 
diction, and in 1810* Government was authorized to 
appoint other persons, not being zillah or city Judges 
to exercise with them the office of Joint Magistrates, 


* Regulation XVI of 1810. 
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In 1818* their jurisdiction was extended, and they 
were empowered to try offenders charged with "burglary 
and theft, with a power of imprisonment for a term 
not exceeding two years. 

•Notwithstanding the introduction of this scheme 
of Government police, when Benares and other provinces- 
wero annexed, they were placed under the management 
of tehsildars, landowners, and farmers, who were made 
responsible for robberies committed within the limits 
of their estates, excepting night robberies on the open, 
roads or in woods. f But in 1807 all those provinces 
were divided into police jurisdictions in a similar manner 
to that adopted throughout Bengal, Behar, and Orissa, 
A superintendent of police was first appointed in 1808, 
and from 1816, in addition to the management of the 
whole aystem of police being entrusted to their care, 
they were directed by Government to submit annual 
reports of all the police occurrences within their districts. 

Various rules were, from time to time, enacted 
respecting the duties of the Darogahs and other sub- 
ordinate officers of police ; and in 1817 they were all' 
reduced into one regulation^ the wtole system being 
revised, without, however, introducing any material 
alteration. The relative rank and general functions of 
officers on the thannah establishments were defined as. 
follows : — The Darogahs exercised a general control 
over the mohurrahs, jemadars, and burkundazea 
attached to their respective thannahs. It was declared 
to be the duty of a Darogah to conform t o all inst ruc- 
tions h e might receive from the magistrate, to preserv e 
the" peace within the limits of his jurisdiction, and to- 


* Regulation XTI of 1818. 

t Regulation XVII of 1703, Regulation XXXV of 1803, and 
Regulation IX of 1804. 

X Regulation XX of 1817. 
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report to him all occurrences connected with the police, 
and to discover and apprehend pfEendors, to execute 
process, and obey all orders transmitted to him by tho 
Magistrate. The Mohurrah was the second officer at 
the thannah, his duty being to preserve the records 
and write reports, and to oxerciso the powers of a 
Darogah in the absence _ of that iunciionary. The 
Jemadar was tho third officer, and could exercise the 

v. — 4 

powers of a Darogah in the absence of both the Darogah 
and the Mohurrah. His duty was to see that, the 
buikundazes were in attendance at their posts properly 
armed, and that all prisoners and property brought to 
the thannah were duly guarded. He acted under the 
orders of the Darogah. Thc^ police officers generally 
were directed to obey the orders of the superintendents 
of police and of the Joint and Assistant Magistrates. 
Village watchmen were directed to be employed within 
the limits of the authority of the Darogahs, and to he 
subject to their orders. In those towns and villages 
where Darogahs were stationed, the duties of watching 
were performed jointly by the police officers and the 
village watchmen* The kutwals and police officers in 
cities and towns wore to be "gulled by the regulation, 
so far as it was applicable to them. 

I n 1829, whe n the Courts of Circuit were abolished, 
the magistracy and tho police wero placed underjfche 
superintendence and control of Commissioners of 
Circui t, who replaced those Courts and succeeded to 
their powers. The office of superintendent! of police 
was at the same time abolished, * and its duties were 
assumed by tbe Commissioners. In 1837, however, 
provision was made for re-appointing superintendents 
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of police, who thereupon were empowered to exercise 
the functions of the Commissioners. 

No general system of police was introduced into 
Madras when the system of Criminal Administration 
was’first established. The Native system was retained ; 
village watchers everywhere existing under the superin- 
tendence of the headmen of the villages. In some 
places Darogahs and thannadars were appointed. 

But in 1816 a r egula tion 111 was passed to organize a 
general system throughout the Presidency. Hea ds of 
villages, aided by village watchers, were to discharge 
the duties of policemen, i.e,, except in trivial cases, 
anest and forward accused persons to the tehsildar or 
police officer of the district. The tehsildar was the 
head of the police of the district. Z eminda rs could he 
invested with police authority. The Magis trates and 
t heir assist ants were generally charged with the main- 
tenance of peace. 

At the same time, a general system of police was 
established throughout tho territories subject to the 
Bombay Government, by which the duties of police 
which had originally been confided to the I’aujdars and 
thannadara, were transferred to the heads of villages, 
aided by watchers. The new system was framed on 
the same plan as that adopted in Madras in 1816. In 
1820, a Sudder Poujdary Adavrlut was established at 
Surat consisting of four Judges, empowered to take 
cognizance of all matters relating to criminal justice and 
the police, and to call for the proceedings of the Criminal 
Judges or zillah Magistrates. The Judges were directed 
to go on circuit. 

By the Revised Code in 1827, the duties of the 
police were directed to be conducted by the Judge 


7 Regulation XI of 1816. 
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and Collector of each zillah, the district police officer, 1772—1872. 
and the heads of villages. The Magistrates and their 
assistants were empowered to apprehend all persons 
charged with crimes or offences. 

About the middle of this century the general .tieneral 

J ° Condition of 

condition of the police throughout the country attracted tho Police, 
considerable attention from the Government. 


For upwards of half a century, the Magistrate 
had been charged with the oversight of the police of 
his district ; and as with the increase of business, 
Magistrates became judicial officers, with extended 
powers, they were little able to give the police the 
attention necessary to keep it efficient. Complaints"' 
of their inefficiency and corruption became universal. 
Whether few or many in proportion to the population, 
the police was everywhere oppressive and corrupt, 
undisciplined and ill-supervised. The Magistrates were 
either inefficient superintendents of police, or if active 
as police officers, apt to he biased as Magistrates. 
The earliest attempts at reform were made in the 
Presidency Towns by appointing superintendents of 
police separate from the Magistrate, and appointing 
non-official Justices of the Peace, Native and European. 
The result everywhere demonstrated the soundness of 
the principle of the separation, whilst the Justices of 
the Peace discharged the duties entrusted to them in a 
very satisfactory manner. 


The first real attempt to reform the Mofussil police Sir Chart* _ 
was made in Sind by Sir Charles Napier. Immediately reform of 
after the conquest of that province, he drew up a plan itIaSnuJ * 


* About the time of Lord TV’m. Bentinck. See for an historical 
account of the Indian Police, the speech of Sir B. Ffere introducing. 
Act V of 1881 to the Legislative Council of India, from which this 
risumi i» taken. 
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Chapter on the model of the Irish constabulary, of ■which the 

L “ characteristics were, separate organization, complete 

severance of police and judicial functions, complete 
subordination to the general government, and lastly, 
discipline, not in the nature of parade, bnt as far aa 
was necessary to effective organization. Its introduc- 
tion was received with great distrust by the civil 
officers, but the total suppression of organized violent 
crime which ensued, and the conduct and efficiency of 
the Sind police during the Mutiny, testified to the 
soundness of the measure. 

Lord Ellenborough ordered its extension to the 
North-Western Provinces, and three police corps were 
raised to relieve the military of the civil duties previous- 
ly performed by them. Lord Ellenborough, however, 
left India, and there the reform stopped. 

Bombay and In 1847, Sir George Clerk, Governor of Bombay, 
Punjab. visited Sind, and recognizing the value of the Sind 
police, commenced reforms on a similar principle in 
Bombay, and shortly afterwards Sir Henry Lawrence 
commenced the reorganization of the police of the 
Punjab on much the same plan. 

The original plan was, however, departed from 
in many particulars, and a double system of police was 
created, viz., first, the employment of an unorganized 
body of burkundazes under the Deputy Commissioners 
as Magistrates ; and, secondly, the formation of police 
corps under the Chief Commissioner, who did no real 
polios work, but were employed on duties which had 
previously devolved on the regular army. The system, 
although very costly, was effective, and it was these 
police corps, which so materially assisted Sir John 
Lawrence to hold the Punjab and retake Delhi. This 
Punjab police was the model for the police corps of the 


N. W. 
Provinces, 
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ISorth- Western Provinces sinoe 1857, and also lor the 1772—1872. 
police corps which, existed in Oudh, before the Mutiny. 

In March 1858, Colonel Bruce submitted, by Oudh, 
order of Sir R, Montgomery, a scheme on the Sind 
model for the police of Oudh, and raised a police force 
to aid in subduing the country. Three thousand 
cavalry ami twelve thousand infantry took the field 
with Lord Clyde in 1858, and occupied the country as 
the army passed over it ; and in 1859, the country 
being thoroughly subdued, Sir Robert Montgomery 
decided to make the police a purely civil body, separate 
from the military on the one hand, and from, the judiciary 
on the other. This was done, and a constabulary 
organized for Lucknow on the model of the London 
police. The sucoess of the measure was great and 
tranquillity complete, and great reductions were made 
in the extent and expenditure of the police and tehsil 
establishments. 


Attention was first drawn to the subject of police Madias, 
reform in Madras by the report of the Torture Com- 
mission, and the result was embodied in the Act passed 
by tbe Legislative Council in 1859. The Act had 
proved most successful in operation, and it struck At 
the root of one of the great curses of the country, the 
detention by the police of persons charged with offences 
often without warrant and for corrupt purposes. 


lu August 1860, a Police Commission was appointed Act V of 
in order to secure economy and something like uni- 
formifcy iu matters connected with police. Their 
report was followed by a Bill being brought into the 
Legislative Council which subsequently became Act V 
of 1861. 

Its object^ wa s to pro vide J or the* re organization 
And regulation of police throughout India, that is to 
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say, in every place to which the Governor-General 
should by order expend its provisions. Under it the 
entire police establishment under a Local Government 
is enrolled as one police force ; constituted and paid 
hccording to the order of the Local Government. The 
Loc al Gove rnm ent superintends it while its admini atra- 
tion in each general poli ce d istrict i s ves tod in an 
Inspector-General and his subo rd inate officers ; and 
throughout the local ju risdict ion of the Magistrate 
of a district it is vested in a District Superintendent and 
his subordinates," subject to tho general control and 
direction of the Magistrate. The chief police "officers 
may be invested " with "the powers of a Magistrate. 
Special police officers mj),y be appointed for such time 
and within such limits as the Magistrate may think 
necessary. 

The Act does not in any way interfere with the 
position and privileges of any hereditary or other 
village police officers, unless such officer shall be 
enrolled as a police officer under the Act, which cannot 
be done without his consent. 

The duty of a police officer is promptly to obey 
and execute all orders and warrants lawfully issued 
i to him by any competent authority ; to collect and 
communicate intelligence affecting the public peace; 
to prevent the commission of offences and publio 
nuisances; to detect and bring offenders to justice 
and to apprehend all persons whom he is legally 
authorized to apprehend, and for whose apprehension 
Sufficient ground exists. 
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The history of the Courts and legislative authorities 
in India has now been sufficiently outlined and the 
existing Legislatures described. An account of the 
existing judicial system at present established and in 
force will complete the subject under discussion. 

The highest judicial authority enforced in India, to 
which all its Courts are ultimately subordinate, is that 
of the Sovereign in Council, in pursuance of judgments 
delivered by the Privy Council. Although that tribunal 
sits in London and exercises supreme appellate authori- 
ty over other Courts besides those established in India, 
viz., the Courts of the Colonies and the Ecclesiastical 
Courts in England, yet some account of it is necessary 
to give a complete view of the Indian system. 

It would require a very minute examination of 
English history to explain how the Sovereign aa represen- 
ted by the Privy Council on the one hand, and the 
House of Lords as a distinot branch of the Legislature 
on the other, became possessed of their, respective 
judicial jurisdictions, dividing betweeti them the 
ultimate control over the administration of justice 
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What follows is a brief outline of that history, in so 
far as it is necessary to explain the circumstance of 
India being subject in respect of the ultimate appellate 
jurisdiction over it to the Sovereign in Council rather 
than to the House of Lords. 

Even at the present day, the designation “ Privy 
Council”, it should be observed, can be claimed by 
two entirely distinct institutions, one of which is con- 
cerned entirely with the discharge of executive, and 
correlated legislative functions of a subordinate 
character, namely, the promulgation of “ Orders in 
Council”. It is the other institution,' concerned 
wholly with the discharge of j udicialfnnctions, which is 
the subject of this chapter. Those who discharge these 
varied functions bear, by appointment, the same title of 
Privy Councillors. But not all Privy Councillors, by 
reason of such appointment only, acquire the right to 
participate in all those functions. The exercise of the 
executive functions before mentioned is, by practice, 
confined to such Privy Councillors as for the 
time being are members of the Cabinet. The exercise 
of the judicial function, is confined since 1833 to a 
Statutory Committee of the Council. That these two 
distinctly functioning bodies should still bear the same 
name is not an. accident. They have, as indeed 
also the House of Lords (both the Upper House of the 
British Parliament and the judicial body which sit 
in that name to hear appeals .from the Superior Courts 
of the United Kingdom), all had a common historic 
origin. 

The institution which in course of time differen- 
tiated into these organs of Government, and others 
not requiring consideration in the present treatment, 
was the feudal Curia which the Norman Kings brought 
•with them to England. 



HISTORY OF THE PRIVY COUNCIL. 


Sll 


Quite early in the history of English institutions, 1200—1930. 
the Curia separated into two bodies, (1) the Magnum 
Concilium and (2) the Curia Regis. The former was a 
largo body available for consultation on fixed occasions 
by general summons. The Curia Regia on the other . 
hand consisted of men in the King’s immediate entour- 
age, who were at call at all times to assist the King in 
the discharge of the various functions of government, 
legislative, administrative and judicial. The Courts of 
Common Law, which we soon find functioning as .per- 
manent courts of justice, really began working as panels 
of this smaller body. This smaller council, which was 
the King’s Privy Council, later threw off another 
judicial organ, the Court of (Chancery, presided over 
by the King’s Lord High Chancellor, whom the 
necessity of the times forced to take up the position 
as the Keeper, in a special manner, of the King’s Con- 
science. The residue of the Privy Council, afforced 
when need arose by the judges, continued to discharge 
without question the non-judicial functions of the 
Counoil, though they were by no means averse to 
assuming judicial functions, as the history of the Court 
of Star Chamber and other like prerogative courts 
shows. 

Since the Privy Council as a whole was in theory 
at least a panel or organ of the Great Council, appeals 
from the decisions of the Common Law and Chancery 
Courts naturally lay to the Great Council which mean- 
while, through the accretion upon it of the House of 
Commons, came to form the Upper House of the Great 
Council of Parliament. The activities of the Preroga- 
tive Courts of later days, which claimed co-ordinate 
jurisdiction with the House of Lords ins their own 
spheres, do not appear to have been viewed with favour 
at any time by the latter body. The, misuse of these 
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A ' Stuarts led to them abrogation. But the jurisdiction. 

which the Privy Council had already been exercising 
of hearing appeals from the American colonies (which 
'were treated as parts of the Royal demesne) never 
came to be questioned, and continued to be exercised 
over the colonies and dependencies after the restoration, 
and was extended by Royal Charters, Orders in 
Council and Statutes, without question or hindrance, 
upon every fresh acquisition of territory by or on behalf 
of the Crown. The position at the present moment 
has been summarised in Strickland v. Graves, [1926] 
A. C. 285, in the following terms : As His Majesty the 
King is supreme over all persons and Courts within his 
Dominion, a right of appeal in all caseB civil and 
criminal exists from the highest courts in each separate 
Dominion, Colony, Province, State or .Possession 
except in so far as the prerogative in this behalf has been 
* surrendered. 

The extent and importance of the jurisdiction still 
„ retained by the Privy Council were pointed out by Lord 

Brougham* in his celebrated speech on Law Reform as 
early as 1828 : — 

Nature of the “ They determine ”, he said, “ not only upon 
furiMicfciou. questions of colonial law in plantation cases, but also 
sit as Judges, in the last resort, of all prize causes. 
And they hear and decide upon all our plantation 
appeals. They are thus niade the supreme Judges, 
in the last resort, over every one of our foreign settle- 
ments, whether situated in those immense territories 
which you possess in the East, where you and a trading 
company rule together over not less than 70,000,000 
of subjects — or established among those rich and 


* Lord Brougham's Speeches, Vol. It, -p. 366. 
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populous islands which stud the Indian Ocean and 1200—1936. 
form the Great Eastern Archipelago— or have their 
stations in those lands, part lying within the tropics, 
part stretching towards the pole, peopled by various 
castes, differing widely in habits, still more widely in 
privileges, great in numbers, abounding in wealth, 

■extremely unsettled in their notions of right, and 
excessively litigious, as all the children ol the new- 
world are supposed to be, both from their physical 
and political constitution. All this immense jurisdic- 
tion over the rights of property and person, over rights 
political and legal, and over all the questions growing 
out of so vast and varied a province, is exercised by 
the Privy Council unaided a»d alone. It is obvious 
that, from the mere distance of those colonieB and the 
immense variety of matters arising in them, foreign to 
our habits and beyond the scope of our knowledge, 
any judicial tribunal in this country must of necessity 
he an extremely inadequate Court of Review. But 
what adds incredibly to the difficulty is that hardly 
any two of the colonics can be named which have tho 
same law ; and, 'in the greater number, the law is 
wholly unlike our own. In some settlements it is the 
Dutch law, in others the Spanish, in others the French, 
in others the Danish. In our Eastern possessions 
these variations are, if possible, greater; — while one 
territory is swayed by the Mnhomedan law, another 
i3 ruled by the Hindu law ; and this, again, in some 
of our possessions is qualified or superseded by the 
law of Buddha ; the English jurisprudence being 
confined to the handful of British settlers and tho 
inhabitants of the three Presidencies 

The first occasion upon which a right of appeal Appeals 
was granted by Royal Charter to the* Privy Council ia ‘ 

from the judgments of the Courts in Jndia was in 1726. 
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The Charter granted by George I in that year 
established the Mayor’s Courts in the three Presidencies 
and gave a right of appeal from those Courts, first to . 
the Governors in Council and thence to the Privy 
Council, where the amount in dispute exceeded the 
sum of 1,600 pagodas, i.e., 4,000 rupees. Both the - 
Act of Parliament and the Charter to which the Supreme 
Court of Bengal owed its existence reserved a similar 
right of appeal to the Sovereign in Council. The 
same right was also reserved in reference to the Recor- 
der’s Courts and the Supreme Courts at Madras and 
Bombay. Any person aggrieved by a decision of any 
of those Courts in a suit the value of which was over 
1,000 pagodas (except injbhe case of the Supreme Court 
of Bombay, where the value of the suit must have 
been above $,00Cf,' Bombay rupees) could petition the 
Sovereign in Council, and the Council was empowered 
to refuse or to admit the appeal and to reform, correct, 
or vary such decision, according to the Royal pleasure. 

Such were the regulations with regard to Courts 
established by Royal Charter. In 17 r 81, on the estab- 
lishment of the Sudder Court of Bengal, an appeal 
was given from its decisions in civil suits the value of 
which should be of £5,000 and upwards. No rules 
are prescribed by Parliament respecting the appeals 
so authorized. Rules and orders were framed hy the 
Supreme Court and approved by His Majesty in Council 
according to the provisions’ • of the Charter which 
established- that Court. No such power was given by 
Act of Parliament to the Sudder Court, and conse- 
quently Regulation XVI of 1797 was passed in order 
to provide rules relative to appeals to the Privy Council 
against decisions of that Court until the Xing’s pleasure 
should be known thereupon. That Regulation limited 
the right of appe^} in point of time to a period of six 
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months from the date of the judgment, and in point 
of value to cases -where the judgment exclusive of costs 
of suit was of the value of Ra. 50,000. 

I 

In 1818, the right of appeal from the S udder 
Courts of Madras and Bombay to the Privy Council 
was established and in all the Presidencies reservation 
was made of the Sovereign’s right to reject or receive 
appeals notwithstanding any provisions in the regula- 
tions for the purpose of limiting or controlling the 
exercise of the right of appeal. 

It appears that in the sixty years which elapsed 
from the establishment of the Supreme Court of 
Calcutta to the Statute of William IV which constituted 
the Judicial Committee of the Privy Council, only 
fifty appeals were instituted. The majority of those 
appear to have been from the Supreme Courts, which 
from the first were looked upon as offshoots from the 
Courts of Westminster Hall, the Buits in them bein^ 
carried .on by English counsel and attorneys and the 
suitors in them being either Europeans or Natives 
in the habit of cloge intercourse with Europeans. Both 
the suitors and practitioners in the provincial Courts 
/ were very little acquainted with the mode of procedure 
in appeals to England, and either shrank from the 
attempt to prosecute such appeals, or from total 
ignorance as to the necessary proceedings failed either 
to follow up or to withdraw any appeal which had been 
commenced.* 

When appeals lay to the Governor-Cci'eral from 
the different Sudder Courts, decisions had been returned 
without anything being required to be done by the 
jfarties ; consequently when appeal cases were trans- 
mitted to England, the parties patiently* waited for 

* 
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* Motley’s Administration of Jneti.ee in I^dia, pp» 140-8. 
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a decision, but in vain, and in many cases tbe property 
in dispute was eaten up by private and public debt, 
and tbe litigants were either ruined or greatly 
impoverished. 

‘With regard to the power of the Council to enter- 
tain appeals and the right of the suitor to prefer them, 
the general principle is that* the Crown has an inherent 
general right controlled by Acts of Parliament to admit 
appeals from its subjects beyond tbe seas ; but that 
Orders in Council and local rules are intended to regulate 
the manner in which that right shall be exercised. 

In some cases it has been considered not only 
that local rules or general principles do not authorize 
an appeal (either because the order is not properly 
appealable, or because the due course has not been 
followed by the parties), but that they prevent the Privy 
Council from exorcising any discretion in advising the 
Crown as to admitting one. In other cases, that 
although an appeal cannot be brought aB of right, yet 
the Privy Council are not precluded from the exercise 
of their discretion upon the subject.* 

A petition for leave to appeal, £ where the sum in 
dispute was of less amount than £600 sterling, was 
disallowed by the Privy Council, because the Colonial 
Legislature, in pursuance of powers conferred by the 
Imperial Parliament, had by its provisions on the 
subject of appeals deprived the subject of his right to 
appeal. 

Again, appeals might have been brought with the 
leave of the Supreme Courts in India from their decisions 
in criminal cases ; but upon the principle of the case 

* Macpherson|* Judicial Committee Practice, p. 1. 

ilbid., p. 4. 

*t CueiOier v. Aykoiji, 2 Knapp, p. 72, decided in 1832. 
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just stated, it was held that, as the Charter of the 1200 -1036. 
Supreme Court of Bombay was granted by tlie Crown 
in pursuance of an Act of Parliament, the Crown, 
authorized by statute, lj uil ther eby, abandoned its 
prerogative to receive appeals in cases of felony, except’ 
upon leave obtained from the Court below.* 

In anotherf case, Lord Brougham observed, in 
■delivering the judgment of the Privy Council, that 
even independently of the statute “ it might be reason- 
ably contended that the Crown may point out .the 
manner in which the general common law right of 
appeal to it from colonial sentences shall be exercised 
by a particular mode of enactment in the Charter. 

It may say there is a right iJo, appeal to the Crown 
generally ; that an neal s hall _be in civil cases at all 
times, but shall he in criminal cases only in a certain 
manner and form, and I shall delegate to my Judges 
below the right to refuse or to grant it, as they Bee fit 

And in the former* case cited, Dr. Lushington No appeal 
remarked, “ not only in England, but throughout the felony* 
dominions of the Crown of Great Britain, governed hy 
the law of England, no right of appeal in felonies has 
ever existed. Nor are we aware that in any one single 
instance the Crown has ever, by the exercise of its 
prerogative, granted leave to appeal in any such 
case 

It was therefore fully settled that in cases of 
felony, when the Supreme Court of Bombay or any of 
the Supreme Courts of India had not granted leave to 
appeal, the Privy Council could not grant or advise 
the Crown to grant such leave, whether the appeal 
were from the verdict and judgment, or were confined 

* Queen v, Edaljee Byramjte, 5 Moore P. C. 273. 
f Queen v. Alloo Paroo, 5 Moore P. Q. 296. 
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to matter of error appearing upon, the record. The 
Court below alone had the power of granting or refusing 
any appeal in such cases. 

In 1833, the Act 3 & 4 William IV, c. 41, was 
passed, and under it a permanent Judicial Committee 
was appointed for the disposal of appeals and other 
matters referred to them hy His Majesty in Council 
in pursuance of the Act. The Committee was composed 
of the President of the Council and the Lord Chancellor, 
and. several of the Judges of highest rank in the king- 
dom, with power to the Sovereign to add any two 
Privy Councillors as members of the Committee. 
Exclusive power was given to it to review all sentences 
of Courts abroad which, were formerly appealable to the 
High Court of Admiralty or to the Commissioners in 
prise eases in England. In addition to that the entire 
appellate jurisdiction of the Sovereign in Council was 
directed to be exercised solely by the Judicial 
Committee ; and power was given to the Crown to 
refer to the Committee for hearing or consideration 
“ any such other matters whatsoever as His Majesty 
should think fit”, in order that they should advise 
the Crown thereon. Pour members, and, since 1843, 
three members* of the Committee form a quorum, a 
majority of whom must concur in their report or 
recommendation. The Crown was empowered to re- 
quire the attendance at the Committee for the purposes 
of the Act of any Privy Councillor who should be a 
Judge of one of the three superior Courts of Common 
Law. By successive Statutes of’ Parliament, persons 
holding or who have held high judicial offices in 
Great Britain and Ireland, if a member of TTis Majesty’s 
Privy Council, were made members of the Committee. 


* See 0 & 7 Viet,, o. 38, s. I. 
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By later Statutes membership of the Committee was 1200—1036. 
extended to Privy Councillors wl\o hold or have held 
similar appointments in the Dominions. A further 
extension of membership was made by the Appellate 
Jurisdiction Act of 1908 in favour of persons, • not 
exceeding two in number at a time, whom His Majesty 
may appoint in this behalf, who being a Privy Coun- 
cillor is or has been a Chief Justice or Judge of any 
High Court in British India. Recently the Appellate 
Jurisdiction Act of 1929 has authorised the appointment 
by Letters Patent of two additional salaried members 
of the Committee from amongst specially qualified 
persons who being a Privy Councillor is or has been a 
Judge of the High Court ag defined in the Indian 
General Clauses Act or is a Barrister, Advocate or Vakil 
of not less than 14 years’ standing who practises or has 
practised in British India. Under 5 and 6 Geo. V, 
c. 92, the Judicial Committee may now sit in more than 
one division at the same time. 

The Judicial Committee have power to examine or 
direct the examination of witnesses at discretion : to 

I 

remit the cause to the Court below for rehearing, either 
generally or with respect to certain points ; and upon 
such rehearing to take further evidence, to admit 
evidence before rejected or reject evidence before 
admitted, and to direct issues to be tried in any Court in 
Her Majesty’s dominions abroad. 

All appeals were directed to be made within the 
time fixed by any existing law or usage,' or within 
such time as should he ordered by the Council. Then 
with regard to the pending appeals (where there had 
been a delay of two years from the date of their 
admission) from the Sudder Dewanny Adawlut in 
the East Indies, the Act recited that transcripts of the 
proceedings had been received, but, that the suitors 
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had not duly prosecuted the same to a hearing, and 
thereupon it empowered the Sovereign in Council to 
give such directions to the East India Company and 
other persons as should be thought necessary for the 
, purpose of bringing those appeals to a hearing. 

In 1838 an Order in Council was issued which 
limited appeals from the Supremo Courts in India in 
point of time to six months, from the date of the judg- 
ment and in point of value to Rs. 10,000 instead of 
Rs. 50,000. 

As soon as the old appeals from the Sudder Courts 
, in India had been determined, an Act was passed* 
which provided that f^ooi the commencement of the 
year 1846, all appeals admitted by the Sudder Court 
should be taken to be abandoned and withdrawn by 
consent of the parties thereto unless some proceedings 
therein should he taken in England within two years 
after the arrival of the transcript. 

After the amalgamation of the Supreme and 
Sudder Courts by the High Courts Act of 1861, fresh 
Orders in Council were issued, those now in force being 
Orders in Council, dated the 9th of February, 1920, 
amended by Orders in Council of 1927 and 1928. 

In 1863f an Act was passed to regulate the 
admission of appeals to the Sovereign in Council from 
certain judgments and orders not subject to the general 
regulations^ hut this was repealed by Act VI of 1874 
which consolidated and amended the law upon the 
subject. This Act was itself repealed and then re- 
enacted word for word by Act X of 1877, and then by, 
Act XIV of 1882 (the Code of Civil Procedure), secs. 594 


* 8 & 9 Viet., c. 30. 

4 Act n of xses. 
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to 616, re-enacted again in secs. 109 to 112 and 'Or 45 of jaoo— I 93 tf. 
tile Civil Procedure Code of 1908. _ Appeals are directed 
to lie to the Sovereign in Council from any final decree 
passed by the High. Court or any other Court of final 
appellate jurisdiction in all eases where the amount 
or value of the matter directly or indirectly in dispute 
is 10,000 rupees or upwards ; hut where the decree 
appealed from affirms the decision of the Court imme- 
diately below it, the appeal must involve some 
substantial question of law. In other cases, an appeal 
only lies when it is certified to be a case fit for appeal. 

Nothing, however, in the Act is to bar the un- 
qualified exercise of the Sovereign’s pleasure, or 
to interfere with the rule§ made by the Judicial ’ 
Committee. 

The Charters of the High Courts give a right of Chatters of 

- ° the High 

appeal to suitors in any matter not being of criminal Cou^« 
jurisdiction from any final judgment, decree or order 
of those Courts made on appeal, or in the exercise 
of original jurisdiction by a majority of the full number 
of Judges, or of any Division Court from which an 
appeal does not' lie to the High Court itself. The 
right so conferred is subject to tfie proviso that the 
matter in dispute ia of the value of not leas than 
Rs. 10,000, or that such judgment, decree or order 
involves directly or indirectly some claim to property 
of that value. An appeal also lies from any other 
final judgment, decree. -or order when the High 
Court shall declare that the case is a $t one for 
appeal. 

The High Courts may, under the Charter, grant 
£eave to appeal to the Privy Council from any 
preliminary or inter-locutory . judgment* decree or 
order, or sentence in any matter not being of criminal* 
jurisdiction. 
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Further, a power of appeal is given (provided the 
High Court declares the case is a fit one for such appeal 
and under such conditions as it may require) from 
any judgment, order or sentence of a High Court 
made in the exercise of original criminal jurisdiction 
or in any criminal case where any point or points of 
law have been reserved for the opinion of the High 
Court. 

The High Courts are directed by their Charters in 
all oases of appeal to certify and transmit to the Privy 
Council a copy of the proceedings so far as they relate 
to any appeal, and of the reasons given by the Judges 
for or against the judgment appealed against. The 
High Courts are also bound to execute the judgments 
and orders of the Privy Council. 

In what manner the establishment of a Federal 
Court for India, under the provisions of the Govern- 
ment of India Act, 1935*, may affect the jurisdiction 
in appeal of the Privy Council^ as outlined above has 
been indicated in Chapter VI (pp. 137-138, ante). The 
new Government of Burma Act f ha?, given a right of 
appeal from every decision of the Burma High Court 
in which a question may arise as to the correct in- 
terpretation of the Act or any Order in Council made 
thereunder. 


* 20 Geo. V., o. 2. 
t 20 Geo. V.; o. 3. 
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Separation between Courts of Presidency Town and Mofusuil — In 

Jaws and procedure — First attempts to amalgamate them 

Abolition of Supreme Courts — Bill introduced to establish 
High. Courts — Indian High Courts Act — Charters of High 
Courts — Civil jurisdiction of Bengal High Court — Original 
— Extraordinary original — Appellate — Criminal — Testamentary 
and intestate — Matrimonial — Madras and Bombay High Courts 
— Allahabad, Patna, Lahore, Rangoon and Nagpur High 
Courts — Result of the establishment of High Courts — Punjab 
Chief Court— Punjab High Court — Other High Courts — High 
Courts’ powers under the Act of i935 — Retention of the old 
Presidency Town system — Insolvency Courts in. the Presidency 
Towns — Insolvency jurisdiction in the Mofussil — Vice-Admiralty 
Courts — Divorce Courts. 

The previous chapter was confined to tracing the Separation 
history of the judicial institutions which were establish- CourtTof 
ed in the Presidency Towns and Mofussil, to account for Presidency 
their wide separation, their dissimilar origin, their Mofussifc 
long retention, and the very slight tendency towards 
amalgamation which they had exhibited. The incon- 
veniences of such double system were numerous, but 
the differences in the procedure observed, and in the 
laws administered by these rival institutions, as well as 
the~"existence of a strong party feeling in favour of 
maintaining tribunals whith should exercise exclusive 
jurisdiction over Europeans, rendered such system 
extremely difficult 'to' abolish. 

With regard to the laws administered, the C ourts in laws 
es tablished by the Crown and Parliam e nt for the , most dureF r ° C °' 
p art applied English law , both civil and criminal; 
e xceptions being m ade, in favour of’ Hindus arid 
Ma homedan s, that in suits against parties of either 
( 223 ) 
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of those religions, by whomsoever they might be brought 
whether by Europeans or Natives, the law of the 
defendant should prevail. Th eir proc eedi ngs a lso were 
governed by the English law of procedure. Until 
'1834 they for the most part were* amenable' only to the 
legislative authority of Parliament, and to such regula- 
tions of Government as the Supreme Courts might 
choose to acknowledge and register. 

The Mofussil Courts, on the other hand, had nothing 
to do wvElTEnglish law, but w ere amenable in all respects 
t o the regulations ~oT Gover n5 aent^''a£ d wKe 5~Huidu or 
fffahomedan law did not apply, or when no regulations 
were applicable, were directed to proceed according to 
justic e, equity, and go p'd conscience. That is to say, 
in cases for which no law was provided, the Judges 
were authorized to use the best discretion they possessed. 
Originally the number of cases for which no specific 
law existed must have been considerable. For, setting 
aside Hindu and Mah.om.edan law, there was no law of 
contract, no law of succession, no territorial law, no 
law of evidence, no law of administration of deceaseds 1 
estates. The wide field, from which r all specific law was 
absent, was gradually reclaimed, as it were, and brought 
within the limits ot civilization. But the prooess was 
very gradual and, until the establishment of the Indian 
Law Commission and the Imperial Legislature in 1834, 
could hardly be said even to have commenced. From 
that date, however, it proceeded very slowly, and it was 
only since, 1838 that serious and effective progress has 
been made. 

The procedure of those Courts was such as was 
from time to time prescribed by the regulations, which, 
by the constant process of repeal and amendment, at 
last gave a very uncertain and obscure expression to 
the rules which they provided. 
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Before the work of amalgamating these two rival 
sets of judicial institutions could possibly be proceeded 
with, it was absolutely necessary to make some attempts 
to bridge over the wide gulf which separated the laws 
which they respectively administered, and the procedure 
which they respectively observed. The abolition of 
the East India Company, the assumption of direct 
v responsibility of government by the English Crown, 
and the consolidation of the Indian Empire under the 
Queen, which occurred in 1858, favoured the work of 
amalgamation which the influences of a century had 
'impeded and prevented. Policy suggested that in 
re-eBtablishing and consolidating the new empire, 
something more was required-, than an imperial army, 
government, and legislature. A uniform criminal law, 
a uniform system of Courts of civil and criminal proce- 
dure, and in the end a uniform civil law, so far as 
exclusive rights to personal laws, based upon religion, 
would permit, and as far as practicable, equal liability 
to the jurisdiction, were required as a basis upon which 
to found a just as well as an imperial administration. 

In the next three years after the proclamation of 
the Queen, first the Civil Procedure*Code, and then the 
Penal Code, and almost immediately afterwards the 
Criminal Procedure Code, all of which had been long in 
preparation, were enacted. They applied to the whole 
empire, and all Courts were governed by the procedures 
therein laid down, except the Supreme Courts ami 
those established by Royal Charter. 

When these Codes had been passed, a very long 
Btride had been made in the direction of one uniform 
System for tho administration of justice in India. The 
ne^Fslepwas^abolish the Supreme Courts in the three 
Presidencies and the anomalous procedure observed in 
them, and constitute in each Presidency town a High 

* •• w* 
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Court of Judicature, which should be supreme over all 
the Courts both in the Presidency Towns and also in 
the Mofussil. The plan had long been in contempla- 
tion ; in fact the continued existence of the Supreme 
Courts, alien as they were from the rest of the judioial 
system, was due to the high character they had main- 
tained, and the confidence which was reposed in them 
by thepublio, and to the divergence in law and procedure 
to which I have referred and to the long delays in 
maturing and passing the three Codes mentioned above. 

Those three Codes were passed respectively in the 
years 1869, 1860, and 1861, and in the last of those 
three years a Bill was introduced into Parliament for 
the establishment of the r High Courts. As far back as 
1852 — 1853, in the evidence which was given before the 
‘Committee which sat on East Indian affairs, a strong 
opinion was expressed by those most competent to 
give it, that it was desirable with a view to the better 
administration of justice in India that the Supreme 
and Sudder Courts should, in each Presidency, be 
consolidated into one, qgjis (in the stereotyped phraseo- 
logy) to unite th e legal training of the Eng lish lawyeis 
with the inti mate k nflBdedge of the customs, habits, 
and laws of the Natives possessed’ byTlie Judges in. the 
country. 

When Sir Charles Wood introduced the Bill in 
1883, he was anxious to include a provision for effecting 
that object, and to empower Her Majesty to issue her 
Charter iof the esta blishment of a united Couit. But 
the members of the Indian Law Commission, though 
they approved of the proposed change, thought that 
It would be useless to attempt to unite the Courts till 
tie Codes ef Procedure were established. A Royal 
Commission, hdwever, was issued to obtain tbe basis 
OH which the forrps of procedure could be framed. 



THE CHARTERED HIGH COURTS. 


227 


It is worth while to observe that S ir Charle s Wood, 1772—1030. 
in introducing the Bill of 1861 into the House of 
Commons, l aid special st ress on the advantage of the 
Judges of the new* Courts going on circuit to try 
criminal ca ses. H e' said, ~ r< "We shall have one Snpretne, 

Court, one sole Court of Appeal instead of two ; "and, 
inasmuch as the administration of justice in the minor 
Courts depends on the mode in which the appeals sent 
up from them are treated, the superior Court, thus 
constituted, will, I hope, improve the administration 
of justice generally throughout India. It is notorious 
that the greatest confidence is felt by the Natives in the 
administration of justice by the Supreme Court even 
at present. Now, according ito the provisions of this 
Bill, the Judges of the Supreme Court may he sent on 
circuit throughout the country. Tbe effect of this 
will be that in important cases occurring in the various 
districts, justice, as in this country, will he administered 
on the__ spot by a trained Judge. At present, if ail 
Englishman commits a crime which may subject him to 
serious punishment, he and all the witnesses must be 
brought to Calcutta, and the case must be tried there. 

In future an English Judge going i&to the country will 
be able to try these cases. At present, when a crime is 
committed up-country by a European, the necessity of 
bringing him to Calcutta amounts in many cases to an 
absolute denial of justice. It may be impossible in a 
country like India to bring justice to every man's door, 
but at all events the system now proposed will bring it 
far nearer than at present ; and when criminal offences 
are co mmi tted by a European — happily such instances 
are rare — the impartial administration oi justice on the 
$pot will produce a most desirable influence on the 
minds of the Natives. , 


* Hansard, 1881, p* 647., 
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The Act was speedily passed, and by it the Crown* 
was empowered to „ establish, by Letters Patent, a 
High Court for the Bengal division of the Presidency of 
Port William and also at Madras and Bombay ; and it 
was enacted that thereupon the Supreme Courts and the 
Courts of Sudder Dewanny Adawlut and Suddor 
Nizamufc or Foujdary Adawlut should be abolished. 
The jurisdiction and powers of the High Courts 
were to be Used by the Letters Patents The Crown 
was also empowered to establish a High Court in the 
North-Western Provinces. 

Thereupon Charters were issued in 1862, and 
afterwards new Charters in 1865, constituting the 
High Courts in Bengal, Madras, and Bombay. 

That in Bengal was vested with ordinary original 
civil jurisdiction within the local limits of Calcutta, 
or within such local limits as might from time to time 
be prescribed by competent legislative authority for 
India. f Suits of every description were brought within 
their cognizance, except oases in which the Small Cause 
Court would have jurisdiction and in which the debt 
<Sr damage or value of the property sued for did not 
exceed Rs. 100. The circumstance necessary t o give 
j urisdiction is that thP-fland must be situated} or the 
c ause of action must have arisen^ or the (d efendan t 
lnust, at the time of the commencement . of the su it, 
d well or carry on business, dr personally work for g ain 
w ithin the local limits of Calcut ta. } If only part of th e 
Pause of aotion were within, those limits, then the leav e 
of the Court must be obtained before the institution of 


* 24 & SS Vjct., o. 104. 

t 28 & 29 Yiot., o. HJ, ss, 3 — 6, gave the Governor-General in 
Council power to alter the looal limits. 
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th e sui t, It , has been held* that, if part of the land 1772 — 1838. 
was situated wit hin, and p art withoutg the local limjfcs, 
th e High Court wo uld ne vertheless have jurisdiction. 

I ts extraordinary original jurisd iction enables llje ijxtra- 
Court to remove an d to try and determine any suit* 
fa lling within the jurisdiction of any Court, subjecjTto 
i ts superintendenc e, 'whether within or without the 
Bengal division oT the Presidency, either on the agree- 
ment of the parties to that effect or lor purposes ot 
justice, the reasons for so doing being recorded on its 
proceedings. Several causes of action between -the 
same parties not being for land or other immovable 
property may be joined together in one suit and tried 
by the High Court if any on 3 of those causes of action 
is within the High Court's jurisdiction. 

The High Court of Bengal was also constituted a Appellate. 
Court of Appeal from the Civil Courts of the Bengal 
division of the Presidency and from all other Courts 
subject to its superintendence. It also has the like 
power and authority with respect to the persons and 
estates of infante, idiots, and lunatics, whether within 
■or without the Bengal division of the Presidency, as was 
formerly vested in the Supreme Court. 

Its criminal jurisdiction is in respect of all persona criminal, 
within and without the limits of the Bengal division, 
and not within the limits of the criminal jurisdiction 
of any other Court and, over whom the Supreme Court 
formerly had jurisdiction. It also has extraordinary 
original criminal jurisdiction over all persons who 
reaide in places within the jurisdiction of any (Jourt- 
, formerly subject to the superintendence of the Sudder 

* m 

* Pnwanrtamayi Dari v. Kadambini Dari 3 B. D. R. (0. J.h 
96, Norman, J. On appeal before Peacock, C. J„ and Mnrkby, J„ 
the question of jurisdiction was not disputed. 
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Mzamut Adawlut in Calcutta upon any charge preferred 
by the Advocate-General or by any Magistrate or other 
officer specially empowered by the Government on 
their behalf. It was also constituted a Court of Appeal 
from -the Criminal Courts of the Bengal division of the 
Presidency and from all other Courts subject to its 
superintendence. It is also a Court of reference and 
revision from the Criminal Courts subject to its appellate 
jurisdiction. 

It also succeeded to the powers of the late Supreme 
Court in relation to the gr anting of probates of last- 
wills a nd testamen ts and letters of administrati on 
of the goods and all other effects wh atsoever of deceased 
p ersons. wSether within xti without the Bengal division 
of the Presidency, except such a3 were within the limits 
of the jurisdiction for that purpose of any other High 
Court. It had jurisdiction of like character, also under 
the Indian Succession Act (X of 1865) and Act V of 
1881, independently of the Charter. Under Act XIII 
of 1875, probate or letters granted by a High Court 
had effect throughout the whole oi British India. 
Under Act VI of 1881 the High Court might appoint 
District Delegates to grant probate and letters in 
non-contentious cases. These and several other like 
enactments have now been consolidated into one Act, 
the Succession Act, XXXIX, of 1925. 

It was vested with jurisdiction in matters 
matrimonial between Her Majesty’s subjects professing 
the Christian religion.* 

Its insolvency, maritime, and divorce jurisdiction 
will be described at the end of this chapter. 


* The date of the first Charter of the Bengal High Court is 14th. 
May, 1803; and of the^seocmd, 28th December, 1805. 
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The first Charters of the Madras and Bombay 
High Courts bear date the 26th of June, 1862. They 
were subsequently superseded by a further Charter 
of the same date as that which applied to Calcutta. 
They were similar in all respects to the Calcutta Charter} 
mutatis mutandis. The local limits of the ordinary 
civil original jurisdiction of either Court are such as 
may be fixed by a law of the Covernor in Council, 
and until so ’fixed were the limits of the jurisdiction 
of the Supreme Court at the date of its abolition. 
The criminal jurisdiction extends over the limits just 
described and also over all persons beyond those limits 
who were subject to the criminal jurisdiction of the 
Supreme Court. , 

In March 1866, Letters Patent were issued 
establishing a High Court in the North-Western 
Provinces of the Bengal Presidency. Quite recently, 
in 1916, a High Court has been established by Letters 
Patent at Patna for the new Province of Bihar and 
Orissa which was carved out of the Bengal Presidency ; 
the Chief Court of the Punjab has been replaced by a 
High Court at Lahore by Letters Patent of 1919; a 
High Court for Burma was established at Rangoon by 
Letters Patent of 1922, and another for the Central 
Provinces by Letters Patent of 1936. 

The result of the establishment of the High 
Courts in the three Presidency cities was to combine 
the Judges of the Supreme and Sudder Courts, and 
thereby to constitute a single tribunal. But as for 
as the policy of fusing two rival systems of judicial 
administration was concerned, no great advance 
was thereby made. The Supreme Court in reality 
survived as a distinct branch of the Higb,Court, viz., 
in its original side. The local extent of its jurisdiction, 
however, "was confined within the limjts of those cities, 
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neither the agreement of parties nor the national 
character of individuals being any longer sufficient 
to give the Court a power of adjudication. The law 
or equity which it enforced on its original side was the 
same as would have been applied by the old Supreme 
Court, and was distinct from the rules of law, equity, 
and good conscience applied by the appellate side 
which succeeded to the old Sudder Court. The criminal 
and admiralty, testamentary, and matrimonial jurisdic- 
tions of the High Court in its original side were precisely 
the same as those exercised by the tribunal to which it 
succeeded. Its criminal procedure, too, remained 
distinct from that of the appellate side. The real 
innovation was that the civil procedure of the old 
Supreme Court was swept away, and Act VIII of 
1859 was substituted as the Code uniformly and 
universally applicable throughout India. Progressive 
legislation, establishing as time went on a body of 
Anglo-Indian law applicable in both Courts, has 
eventually completed, or nearly so, the fusion which 
was originally contemplated. «■ 

r 

Uniformity, however, in the criminal law (the 
Penal Code having come into force on 1st January, 
1862) and in the civil procedure of all Courts, and in 
civil and criminal appellate authority, dateB from 1862. 

The establishment of these High Courts and the 
passing of the Indian Councils’ Act, 1861, seem to have 
led to a general reconstitution of Courts of Judicature 
throughout the country both in the regulation and 
in the non-regulation Provinces. In the Punjab, 
prior to the establishment of a High Court by Letters 
Patent at Lahore in 1919, a Chief Court had bedh 
established f constituted very much upon the model 
of tho High Courts. It derived its existence from 
an Act of the Imperial Legislative Council, instead of a 
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Royal Charter, and the Judges who composed it 
were appointed by the Governor-General in Council 
and not by Her Majesty. It was established by 
Act IV of 1866, passed with the previous sanction of 
the Secretary of State for India in Council, to amend’ 
the constitution of the previously existing Judicial 
Commissioner’s Court. Act XVII of 1877, and 
later on. Act XVIII of 1884, c. 2, reconstituted it. 
This Act was amended by Act XIX of 1895, and 
Act XXV of 1899. The new tribunal was invested 
with an original jurisdiction for the trial of certain 
civil and criminal cases. It consisted of three or more 
Judges. They held their offices at the pleasure of the 
Governor-General. The Chief, Court was the highest 
Court of Appeal from the Civil and Crimi n al Courts 
in the Punjab, over which it had a general supervision 
and control. Its proceedings were regulated by the 
civil procedure for the time being in force in the 
Punjab ; and in exercising its jurisdiction it was bound 
to apply the rules of law or equity and good conscience 
which the local Court would have applied. It had 
complete jurisdiction over European British subjects, 
and it had superintendence over "all Courts subject 
to its appellate jurisdiction. 

The Letters Patent of 1919 raised the Chief 
Court to the Status of a Chartered High Court, 

In the following chapter will be found other 
instances of Courts originally established 'by Indian 
Legislation being in course of time raised to the rank of 
Chartered High Courts. 

’ It has been observed, in Chapter VI (p. 189 ante ) 
that the Government of India 'Act of 1935* has not 
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* 26 Gao. V, c. 2, 
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limited itself to defining the powers and jurisdiction 
of the Chartered High Courts, hut has made general 
provisions for hoth Chartered and non-Chartered 
High Courts. These define the jurisdiction and 
powers of the High Courts and the manner of their 
exercise to be what they were before the Act, hut 
subject to the Act, to Orders in Council, and to any Act 
or Acts of the appropriate Indian legislature passed 
|in virtue of powers conferred on it by the Act. No 
High Court has original jurisdiction in matters concern- 
ing revenue or the collection thereof, but such 
authority may be given to a High Court by the appro- 
priate Indian legislature, provided the Bill or amend- 
ment in that behalf is„ previously approved by the 
Governor-General or Governor. Section 224 expressly 
takes away from the Chartered High Courts the power 
hitherto exercised by them of interfering with the 
judgments of inferior Courts otherwise than by way of 
app eal or revision. Section 226 is specially noteworthy, 
as it imposes upon each High Court obligatory power, 
upon motion by the Advocate-General -for the Federa- 
tion or the Advocate-General for the Province, as the 
case may be, to transfer for trial by itself from any 
Court subordinate to it any case which involves or is 
likely to involve a question as to the validity of a 
Federal or Provincial Act. All proceedings in every 
High Court in India are required to he in the English 
lan^yage (Secs. 223 — 227). 


Very dittle progress in reality was effected by 
the High Courts Act itself towards amalgamating 
the Presidency Town and Mofussil systems of judioial 
organization. Bnt subsequent legislation in this 
country reconstituted almost all the Civil and Criminal 
Courts of thfe country. These will be considered 
hereafter. Here jt is proposed to describe in detail the 
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institutions which chiefly belong to the Presidency 1772—1930. 
Town system. 

With regard to the establishment of Courts for Insolvency 
the relief of insolvent debtors in British India, they, pmridrary' 0 
were first established by Act of Parliament in I82‘0.* 

They were directed to be liolden from the 1st of March, 

1829, once a month at least throughout the year, 
and oftencr, if need be, in Calcutta, and as often as 
found necessary within the towns of Madras and 
Bombay, by any one Judge of the Supreme Court 
of the Presidency. Though presided over by a Judge 
of the Supreme Court, the Insolvency Court had a 
distinct and separate existence. An appeal lay from 
it under the statute to the Supreme Court, which had 
power to make rules to facilitate the relief of insolvent 
debtors in cases for which sufficient provision had 
not been made in the Act. Pour years was the period 
assigned as the duration of the Act, which was after- 
wards extended by subsequent enactments to the year 
1848 when the Act was repealed, the Insolvent 
Courts, however' b^ing at the same time re-established. 

Previous to the establishment at those Courts by 
the Act of 1829, an Act of Parliament! passed in the 
year 1800 was the basis of jurisdiction to grant relief to 
insolvent debtors in India. 1 1 empowered the Supreme 
Courts at Port William and Madras and the Recorder’s 
Court at Bombay to make, rules and orders, extending 
to insolvent debtors in India the relief intended by an 
Act of Parliament called the Lords’ Act, passed in 
1759. It ratified ail rules and orders previously made 
by the Supreme Courts for granting such relief, and 
confirmed the acts done under such rules and orders. 


• 9 Geo. IV, o. 73. 
f 39 & 40 Geo. HI, o. 79, 
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Xl ' consolidate and amend the law relating to insolvent 
debtors in India. It provided that tbe Courts of 1829 
should be continued. Theiif jurisdictions severally 
extended to tbe disposal of all petitions by persons 
imprisoned within the limits of the Presidency Towns 
upon any process whatever, or who resided within the 
jurisdiction of any of the Supreme Courts and were in 
insolvent circumstances. 'Act III of 1909 of the Indian 
Legislature replaced the utterly antiquated Statute of 
1848 and brought the law on lines with the English 
Bankruptcy Statutes of 1883 and 1890. Jurisdiction 
in insolvency has been conferred by this Act on the 
High Courts at Calcutta, Madras, Bombay, Rangoon 
and on the Court of the Judicial Commissioner at 
Karachi, and is exercisable by one of the Judges of 
these Courts. 


Insolvency As regards the Mofussil in general there was until 

jorM^otiott -jgQy no j aw Q f insolvency and no Courts for the relief 

Mofnssji. 0 | i nso i veil t debtors. The Civil Courtoj could, however, 

under the operation of sec. 271$ of Act VIII of 
1869, effect somen of the purposes of insolvency law, 
subject however to this, that the creditor who first 
attached the property of the debtor was entitled to 
be paid in full while the rest of the creditors were paid 


*11 * 12 Viet., c. 21. 

t Ibid., tec- S. 

$ The Section ma os follows : — 

“ If, after the claim of the person on whose application the 
property wee attached has been satisfied in full from the proceeds of 
the sale, any surplus remain, such surplus shall be distributed 
rateably amongst any other persons who, prior to the order for atffeh 
distribution, pwy bare taken out execution of decrees against the 
same defendant, .and not obtained satisfaction thereof. Provided 
that when any property is sold subject to a mortgage, the mortgagee 
shall not be entitled M share in any surplus arising from such sale.'’ 
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rateably. Such a provision led to a scramble amongst 1772—1038. 
creditors, in which an unfortunate debtor or his property 
stood little chance of quarter or of consideration, while 
the successful creditor himself could not justify his 
priority on any principle of equity or fairness. Home' 
provisions with respect to insolvency were to be found 
in what was called the Civil Code of the Punjab, and 
also in Major Spark’s Code, applicable to parts of 
British Burma. A cautious advance was made by a 
provision of the Civil Procedure Code of 1882, since 
embodied in sec. 73 of the Civil Procedure Code of 
1908, permitting holders of decrees against the same 
judgment debtor to participate rateably in the assets 
realised in execution of one <jf them. But a general 
Insolvency Act of wide scope* was passed in 1907, 
since replaced by Act V of 1920. The jurisdiction 
in insolvency is given to the District Courts, but 
the Local Government has power by notification to 
authorise any subordinate Court to exercise it in 
any class of oases. 

With regard, to Vice-Admiralty Courts, the Crown Vico-Aumi- 
was empowered in 1800* to issue a Commission from the raIty Court9, 
High Court of Admiralty in England for the trial and 
adjudication of prize causes aud all other maritime 
questions arising in India, and to nominate all or any 
of' the Judges at the respective Presidency Towns, 
either alone or jointly with others, to be the Commis- 
sioners for carrying out tHe purposes of the Commission. 

In William the Fourth's reign, an Actf was passed 
which gave an appeal to the High Court of Admiralty 
in certain oases. It defined the jurisdiction of the 
Vice-Admiralty Court to extend to all cases where a 


* 39 & 40 Geo. HI, c. 79, a, 25, 

1 2 win. rv, c. ei. 
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ship or vessel or the master thereof should come within 
the local limits of any Vioe-Admiralty Court, irrespec- 
tive of the cause of action having arisen out of those 
limits. 

A separate Vioe-Admiralty Court appears to have 
been established in Calcutta in 1822. The Charters of 
the High Courts in 1862 and 1866 conferred the same 
civil and maritime jurisdiction on the Vice-Admiralty 
Court, and the same jurisdiction for the trial and 
adjudication of prize causes and other maritime ques- 
tions arising in India, as was vested in Commissioners 
under the Act of George III.* 

Under Act XVI of 1891 or by Letters Patents 
since issued, the High Courts of Bengal, Madraa and 
Bombay, the High Courts at Patna and Rangoon, 
the District Court of Karachi and the Resident’s Court 
at Aden have been constituted Colonial Courts of 
Admiralty within the meaning of the Colonial Courts of 
Admiralty Act, 1890 (53 and 54 Viet., c. 27). The 
High Court at Patna can exercise this jurisdiction in 
the coastal province of Orissa. The orders of these 
Courts are appealable finally to the Sovereign in Council 
under sec. 6 of the latter Act. 

In 1809 the High Courts were constituted by Act 
IV of 1869, passed by the Governor-General in Council, 
Courts of Divorce of persons professing the Christian 
religion. The Chief Court of the Punjab, first of like 
tribunals hot established by Royal Charter, was vested 
with a similar jurisdiction, viz., the power of granting, 
upon grounds whioh would entitle to a divorce in 
England, a final decree for dissolution of marriage. 


* SB & 40 Geo. HI, o. 79. See the Colonial Courts of Admiralty 
(India) Act XVI of 1891. 
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British Burma in that respect was placed within the 1772—1938. 
jurisdiction of the High Court of Bengal ; and all other 
non-regulation Provinces, and places in the dominions 
of allied Princes and States, were placed in respect of 
Christian subjects of Her Majesty residing therein 
under the jurisdiction of the particular High or Chief 
Court within whose original criminal jurisdiction the 
petitioner for divorce would have been subject, if a 
European British subject. 'The District Courts, both 
in regulation and non-regulation Provinces, have also a 
concurrent divorce jurisdiction with the High or Chief 
Courts to whose appellate jurisdiction they arc subject, 
but it does not extend to the making a final decree for 
dissolution. Later Acts have extended divorce jurisdic- 
tion : see Act XXI of 1866 in regard to native converts 
to Christianity, Act XV of 1875 in regard to Parsis and 
Madras Act IV of 1896 in regard to certain Malabar 
Hindus. 

The validity of divorce granted by Indian Courts, 
when the parties though resident within their 
jurisdiction havS domiciles outside India, having 
been questioned by Courts in England and India, 
the Indian and Colonial Divorce Jurisdiction Act of 
1920 (16 and 17 Geo. V, c, 40) was passed to validate 
Buoh orders when made as between persons domiciled 
in England and Scotland. Divorce orders passed 
by Indian Courts as between parties domiciled else- 
where will apparently have no binding effect outside 
India. 

The above is a summary of Courts exercising 
general jurisdiction. Many of these Courts (including 
the High Courts) have from time to time -been vested 
with special jurisdictions by Indian legislation, which 
has also, when found necessary, instituted special 
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Courts of limited jurisdictions. They do not come 
conveniently into tbe general picture.* 


* Soe Trevelyan's Constitution and Jurisdiction of Courts of 
’of Civil Justice in British India. Thaoker, Spink and Co., Calcutta, 
1923. 
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Courts of British Burma— Ke'iotders’ Courts — Kubswiuent changes 
—Upper Burma — Lower Burma— Burma High Court— 
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Small Cause Courts — Act IX of 1880 — Act XXVI of 1861 — 
Aot XV of 1882 — Mofussil Small Cause Courts. 

As soon as the Legislature -was reconstituted under the 
Indian Councils’ Act, and was vested with a complete 
power of legislation over the non-regulation Provinces, 
it began to provide a system of Courts whose powers 
and jurisdiction should be based upon its own enact- 
ments. 

The first country which attracted the attention of 
the Legislature was British Burnm, and by Act I of 
1863 six grades of Courts were established in addition to 
Recorders’ and Small Cause Courts thereafter to bo 
established, the Chief Commissioner’s being the highest. 
The Act maintained all the existing classes of Courts in 
British Burma, defined the jurisdiction to be exercised 
by oach grade of those Courts, and laid down rules for 
the admission of regular as well as special and second 
appeals. It extended to British Burma generally the 
Code of Civil Procedure which had already been in 
farce under an order o£ the Supreme Government in 
the entire territory except the ‘Province cf Pegu. It 
also extended to Pegu the Limitation Act XIV 
of 1869. 
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Then came Act XXI of 1863, which was passed 
apparently with the^object' of reviving on new soil the 
old Recorders’ Courts which had once flourished in 
Calcutta, Madras and Bombay. Under it there was 
established at Rangoon and Moulmein a Court presided 
over by a barrister or advocate of five years’ standing 
appointed by the Governor-General in Council, with 
full powers of civil and cri minal jurisdiction. An 
appeal lay to Her Majesty in Council from the Recorder 
in all cases of the value of Rs. 10,000 or upwards, and 
to the High Court of Bengal in all caseB between the 
value ot 3,000 and 10,000 rupees. The Recorder 
moreover was vested with all the powers of a Court of 
Session as defined in thfe Code of Criminal Procedure 
within certain territorial limits, except that he had no 
power to try, but only to commit to the Bengal High 
Court, any European British subject charged with an 
offence punishable with death. 

Act VII of 1872 repealed both these Acts and for 
three years regulated the Courts in British Burma. 
The Chief Commissioner had found that his executive 
duties prevented bim from properly discharging the 
judicial business thrown upon him. The principal 
object of the new Act was to relieve him of that burden. 
A Judicial Commissioner was constituted thereby to 
the head of the Judicial system of the Province, and to 
have most of the powers of a High Court. The Recorder- 
ship of Moulmein was discontinued. 

Then came Act XVII of 1875, which repealed 
Act VII of 1872, and* till 1889 regulated the Courts 
of British Burma. Six grades of Civil Courts were 
established, the two lowest Courts being held by extra 
Assistant Commissioners. Above them in order were 


*Ifc we C amended in 1884 and 1885. 
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the Court of the Deputy Commissioner, of the Judge isai— 1036. 
of the town of Mouhnein, ' of the Commissioner, and 
highest of all of the Judicial Commissioner. The Court 
of the Recorder was continued, with a jurisdiction 
similar to that conferred upon him originally by Act 
XXI of 1863. It included divorce, insolvency and 
admiralty jurisdiction. 

In 1886 the territories of King Thebaw became Upper 
part of British India and known as Upper Burma, Buru, ‘ 1 ' 
the former dominion of the Queen being entitled Lower 
Burma. By Regulations VII and VIII of 1886, 
passed under 33 Yiot., c. 3,* and later on by Regula- 
tions I and VI of 1896, criminal and civil courts were 
established therein similar to" those established in 
other parts of India (the Highest Court being the 
Court of tlie Judicial Commissioner of Upper Burma) ; 
the law in force being declared by Upper Burma Laws 
Act XX of 1886, and its amendments. In Lower Lower 
Burma, Act XI of 1889 repealed Act XVII of 1876 and Bnrma ‘ 
until 1900 established the Courts of that country. 

The six grades of*civil courts were retained under the 
superintendence of the Judicial -Commissioner. So 
also the Court of the Recorder of Rangoon, with his 
former jurisdiction, who held his court ordinarily at 
Rangoon, but might be directed by the Local Govern- 
ment to hold it on any particular occasion anywhere in 
Lower Burma in a civil case, and anywhere in 
Lower or Upper Burma in a criminal easp in which 
a European British subject was concerned. In such 
criminal oases the Recorder was made the High 
Court for the whole of Burma. A special Court was 
constituted by this Act composed ordinarily of the 
Judicial Commissioner and Recorder sitting together. 


♦See ante, p. 87. 
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though the Local Government might add thereto the 
judge of Moulmein,«-with a defined appellate jurisdic- 
tion, and with the powers of a High Court in certain 
criminal matters. 

•Then came Act VI of 1900, which for the first 
time established a Chief Court composed of a Chief 
Judge and three or more other judges, as the highest 
Civil and Criminal Court of Appeal for the whole of 
Lower Burma, and as the High Court for the whole or 
the territories administered by the Lieutenant-Governor 
of Lower Burma, including the Shan StateB in reference 
to proceedings against European British subjects. The 
Chief Court was also the principal Civil and Criminal 
Court of original jurisdiction for the Rangoon Town 
exereiseable by a single judge, with appeal to a bench 
thereof consisting of two other judges. It was vested 
with a general superintendence and control over all 
other Civil Courts in Lower Burma. Four grades of 
„ Civil Courts were established : (1) the Township Court ; 
(2) the Subdivisions! Court ; (3) the ^District Court ; 
(4) the Divisional Court, with a powdr of appeal from a 
lower to a higher Court. The effect of this Act was 
that the appellate jurisdiction, of the High Court of 
Bengal in cases between Rs. 3,000 and Rs. 10,000, 
which had lasted for 37 years, was abolished. The 
Court known as the Speoial Court, which had been 
continued by Act XI of 1889 ; composed of the Judicial 
Commissioner and Recorder of Rangoon, was also 
abolished. 

Since 1923, Burma is under the judicial jurisdiction 
of a Chartered High Court, established by Letters 
Patent dated 11th November, 1922. The High Court 
exercises original Civil jurisdiction in the City, and 
Appellate jurisdiction over the whole Province. 
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The Government of Burma Act of 1933* defines i sol— 1930. 
the jurisdiction ami power* of the Burma Hit'll Court 
in terms practically identical with those used in the 
Government of India Act of 1 9H.lt {see p. 2Hi ante) 
for defining the jurisdiction and powers of the High . 

Courts in India. There is of course no Federal Court 
for Burma, the constitution of it being unitary ; but 
spucial facility is provided for obtaining authoritative 
interpretations from the Privy Council of the provisions 
of the new Constitution by giving, in addition to all 
existing rights of appeal, a special right to appeal to the 
Privy Council from every decision of the High Court 
on the ground that a question of law with reference to 
the interpretation of the Act «or any Order in Council 
thereon has been wrongly decided (secs. 81 to 88). 

Then, with regard to the non-regulation Provinees Non-recuU- 
■of Oudk, the Central Provinces, the Punjab, and other torir^"' 
territories, no attempt had originally been made to 
provide distinct and matured systems of judicial 
administration, such as had been conferred on the 

ft 

three Presidencies The systems introduced had been 
hurriedly conceived and framed, a% the territories to 
which they related were from time to time annexed. 

The legislation relating to these and other matters 
was to be found in numerous rules and orders 
which acquired the force of law under sec. 21 
of the Indian Councils’ Act. The Indian Legislature 
accordingly proceeded to establish Courts and define 
judicial authority in those Provinces by its own 
enactments. 

In the Central Provinces there wore eight grades of Central 
Courts established by Act XIV pf 1863, iii^ addition to 1 nv,aara ' 


* 26 Geo. V, o. 3. 
t 26 Geo. V, e. 2. 



24(J 


THE INFERIOR CIVIL COURTS : 


Courts of Small Causes and to any other Courts there- 
after to be established. Aqt XVI of 1885 reconstituted 
them, being itself amended by Act IV of 1901. The 
highest Court was that of the Judicial Commissioner. 
It was declared by the Act to be the highest Civil 
Court of Appeal. The lowest Court was that of the 
tehsildar of the second class, with jurisdiction in suits 
of every description up to Es. 100 in value ; next 
to- him the tehsildar of the first class, with jurisdiction 
up to Es. 300 ; next to him the Assistant Commis- 
sioners of the third class, the second class and the 
first class, with jurisdiction up to Es. 600, Es. 1,000, and 
Es. 5.,000 respectively; sixthly, the Deputy Commis- 
sioner, whose original jurisdiction was not limited to any 
pecuniary amount, and' who had power to hear appeals 
from decisions and ordeia of Courts subordinate to 
him ; and seventhly, the Commissioner whose jurisdic- 
tion was without pecuniary limit and who exercised 
appellate jurisdiction over his assistants and deputies, 
.being in turn subject to the appellate jurisdiction 
of the Judicial Commissioner. This somewhat prim- 
itive organisation of Courts and Jurisdictions was 
replaced by a system analogous to those of the other 
Provinces by the Central Provinces Courts Act, I of 
1917. The Judicial Commissioner’s Court has since 
been raised to the status of a Chartered High Court by 
Letters Patent issued in 1936, 

By Act XIX of 1865 seven similar grades of Courts 
were established in the Punjab, viz., a Court of the 
tehsildar, of three Assistant Commissioners with 
ordinary special and full powers, a Deputy Commis- 
sioner, a Commissioner, and a Judicial Commissioner 
And by Aot IV of 1866, in lieu of the Court of the 
Judicial Commissioner, there was constituted the 
Chief Court of tlie Punjab (which was a High Court 
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within the meaning of the Civil Procedure* Code), 1861—1936. 
consisting of Judges appointed by the Governor- 
General in Council. Then Act XVII of 1877 was 
passed combining all the Courts under one Act. 

Up till 1919 they were regulated by Act XVIII <rf 
1884, amended by Act XIII of 1888, and Act XXV of ’ 

1899, and consisted of a Chief Court and four subordi- 
nate Courts, viz., the Divisional, the District, the Court 
of the Subordinate Judge, and the Court of the Moonsiff. 

By Letters Patent issued in 1919, the Chief Court has 
been raised to the rank of a Chartered High Court. 

The Oudh grades of Courts, established by Omih. 

Act XIV of 1865, were similar to those provided for the 
Central Provinces. That Aofc t> however, was framed 
chiefly with reference to the Central Provinces ; it 
was found incomplete as regards Oudh, and inconve- 
nient, having regard to some subsequent legislation in 
reference to that territory. Accordingly, in 1871, the 
Oudh Civil Courts’ Act* was passed, which applied 
to all Civil Courts in Oudh. It constituted five» 
grades of Courts, ^viz., those of (I) the Tehsildar ; (2) 
the Assistant or Extra Assistant Commissioner ; (3) 
the Deputy Commissioner or fhe Civil Judge of 
Lucknow ; (4) the Commissioner ; (5) the Judicial 
Commissioner. Later on, Act XIII of 1879 repealed 
this enactment, and provided that there should be four 
grades of Civil Courts in Oudh, viz. : -(1) the Moonsiff 
(2) the Subordinate Judge ; (3) the District Judge ; (4) 
the Judicial Commissioner. They were all* appointed, 
and the limits of their jurisdiction fixed, by the Local 
Government, the previous sanction of the Governor- 
Peneral in Council being necessary in the case of the 
Judicial Commissioner. The general coi^rol over all 


* Art XXXII of 1871. 
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the Courts in any district -was vested in the District 
Judge, subject to tT^e general control of the Judicial 
Commissioner. The Court of the District Judge was 
the principal Civil Court of original jurisdiction in his 
district. He entertained appeals from the Courts of the 
first two grades, and his own decisions might be appeal- 
ed to the Judicial Commissioner. Act XIV of 1 891 and 
Act XVI of 1897 provided for the appointment of 
additional Judicial Commissioners in some cases to 
exercise the jurisdiction of the Judicial Commissioner, 
in other cases to sit with him and form a Special Court. 
The Judicial Commissioner’s Court was raised to the 
status, of a Chief Court by U. P. Act IV of 1925. 

Courts were also established in Sind by Act XTI of 
1866 (Bombay Code), amended by Bombay Acts I 
of '1906, I of 1910 and II of 1916, at Aden by Act II 
of 1864, and in Coorg by Regulation II of 1881, which 
was passed by the Governor-General in pursuance of 
the legislative power conferred on him by 33 Viet., c. 3. 

The systems* thus established in themon-regulation 
Provinces differed chiefly with regard "to the procedure 
adopted in the master of appeal. In some cases a 
second appeal on the merits was given, which was in 
some Provinces final, in others liable to a further special 
appeal. In other cases no right of second appeal 
was given, but an extraordinary power of revision was 
vested in the Appellate Courts. The principle which 
eventually found most favour with the Legislature, to 
judge from the discussion upon the Oudh Bill, was to 
grant a second appeal on the merits when the Court 
of first appeal differed from the Court of first instance* 
In the case of Oudh tfie further provision was made 


Legislative Proceedings, India, Vol. X, 1871, p. 695. 
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in 1871 that ’such second appeal should in alt rases lie 
to the highest Court of appeal in Jhc Province. 

Next with regard to Courts subordinate to those 
established l>y Royal Charters granted in pursuance of 
thu Imperial Act of 1801, Act XIV of 180!) was passed 
in reference to the Presidency of Bombay. Tins law 
which regulated the constitution of the Civil Courts in 
that Presidency was considered to be in an unsatis- 
factory state. It was contained in unrcpenled -frag- 
ments of regulations passed in the years 1827, 1830. 
1831, 1833, and 1834, which enacted such modifications 
of the original system as experience suggested : and 
thus,* although the law when ascertained was simple 
enough, it came to be stated*ia so complicated a way 
that there were few persons by whom it was thoroughly 
understood. The new Act (amended by Act IX of 
1880 and Bombay Act I of 1900} reproduced the 
essential provisions of those Regulations, and effected 
several amendments and alterations. 

It appears that the lawf relating to Principal 
S udder Ameens and Moonsiffs in Bengal had been 
previously consolidated. The object of the Bombay' 
Act was to effect a similar work of consolidation. In 
lieu of three grades of Subordinate Civil Judges, viz.. 
Principal Sadder Ameens, Suclder Ameens and Moon- 
siffs, two grades of Subordinate Judges were estab- 
lished, viz., of the fiTst.class with jurisdiction up to 
Rs. 10,000, and second class witli jurisdiction up 
to Rs. 5,000. The District Judge was enabled to 
hold his Court at any town in his district. The 
Subordinate Judges were empowered to hold their 


* Legislative Proceedings. India, Vol, VllI, {». II. 
t Act XVI of 1808. 
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limits of their jurisdiction. 

The Act extended to the territories under the 
Governor of Bombay in Council other than Sind in 
which the Code of Civil Procedure was on the day of the 
passing of the Act in force ; and might be extended by 
the local Government, which was empowered to fix the 
limits of districts and to appoint District Judges. 
Th'e local Government might also with the sanction 
of the Governor-General in Council appoint in any 
district a joint Judge with the powers of a District 
Judge and a jurisdiction concurrent with his; also 
Assistant Judges, to whom the District Judge might 
refer original suits up to Jls. 10,000 in amount, but not 
appeals ; also the Subordinate Judges before mentioned 
oh two classes. 

Thus, as regards the Bombay Presidency, the 
Punjab, the Central Provinces, British Burma, and 
other non-regulation territories, the entire law by which 
"the system of judicial administration was regulated 
is set forth in the several Courts Act|- relating to those 
territories ; but down to 1871, in order to ascertain in 
Bengal, and down to 1873, in order to ascertain in 
Madras, the exact constitution and jurisdiction of the 
Civil Courts, it was necessary to institute a laborious 
search through the regulations. 

Civtt Courts In 1871 it was found expedient to consolidate and 

in Bengal, • 

and is.w.p. amend the law relating to the District and Subordinate 

and Assam. Q^yjj (jourls in the Lower and North-Western Provinces 
of the Presidency of Bengal. Accordingly Act VI of 
that year* was passed by the Governor-General in 
Council, ealled the Bengal Civil Courts Act, 187B 
Act XII of K87 was subsequently passed, consolidating 


* See ante, p. 123. 
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the law relating to those Courts and to the Courts of 1801 — 1 0 . 16 . 
Assam. It is under this later Act* that the Judges 
of those Courts, of which there are four classes now, 
exercise their jurisdiction. It gives to the fiovemment 
power to fix from time to time the number of District 
Judges and of the Subordinate Judges and Moonsiffs in 
each district; and, on the recommendation of tlu* Hit'll 
Court, to appoint Additional Judges. 


It gives to the District Judge, subject to the 
superintendence of the High Court, the general control 
over all the Courts in his district. The Local Govern- 
ment is vested with power to fix and alter the local 
limits of the jurisdiction of any Civil Court under the 
Act. The Judge or Subordinate Judge has cognisance 
of all original suits subject to the provisions of the 
Civil Procedure Code ; but the Moonsiff’s jurisdiction is 
limited to suits not exceeding Rs. 1,000, though by 
notification the Local Government may extend it to 
Rs. 2,000. The District Judge has an appellate 
jurisdiction in reference to the decrees and orders of* 
Subordinate JOd^es and Moonsiffs except where the 
amount or value of the subject-matter in dispute 
exceeds Rs. 5,000, in which case the appeal lies to 
the High Court. The High Court also entertains 
appeals from decrees and orders of District and 
Additional Judges. The District Judge has power to 
refer to any Subordinate Judge under his control 
and subsequently to withdraw from him any appeals 
pending from the decisions oE Moonsifis. * 


The Local Government has power to suspend and 
remove for misconduct any District, Additional or 
Subordinate Judge or Moonsiff. 


* See, however, Acte VII of 1S89, VIII and XX of 1890. 
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The powers of the High Court, in regard to these 
judicial officers, are (i) that in case of urgent necessity 
it may suspend a Subordinate Judge and forthwith 
report to the Local Government the circumstances of 
„the suspension, the final order in the matter resting 
with - the Local Government ; (2) it may appoint a 
Commission for inquiring into the alleged misconduct 
of any Moonsiff, and according to the result of such 
inquiry, remove or suspend" him ; (3) it may suspend 
him pending the result of the inquiry, or it may proceed 
to .punishment without appointing any Commission. 
A District Judge also may, in case of urgent necessity, 
suspend a MoonsifE and report the circumstance to the 
Hick Court, with whom Ahe power of making a final 
order rests. 

In reference to Madras, Act III of 1873* contains 
provisions for the Courts of the districts of that Presi- 
dency similar to those which are contained in*Act. VI 
of 1871, except that the MoonsifE has jurisdiction np 
5o Rs. 3,000. The Act extends to the whole Presidency 
exclusive of those tracts which are^- subject to the 
Agents for Ganjam amd Vizagapatam. Act VII of 1892 
established an additional Civil Court for the city. 

Such is a short sketch of the existing judicial insti- 
tutions of India. They are nearly all of them of recent 
origin, dating their establishment from enactments and 
Charters which have all been, passed since 1861. Acts 
of the Legislative Council, apart from the old regula- 
tions, have become the foundation of all the Courts in 
India, except those expressly constituted by Royal 
Charter. The whole of them might probably be 
consolidated in one Civil Courts Code, establishing 

r 

* Amended by Aot XXI of 1885, and the Decentralisation 
Act of 19U. 



GENERAL OBSERVATIONS. 


253 • 


« * 
throughout the country in every province a gradation 1801 — 1036.^ 

of Courts similar in title and. jurisdiction. The difficulty 
standing in the way of such consolidation arises from 
the fact that in several of the less advanced provinces, 
the civil judicial work is still performed by executive 
officers, whereas in the others civil judicial officers do 
exclusively civil judicial work, and a consolidating 
Civil Courts Code cannot as yet be conveniently framed 
which would be applicable to all the piovinces equally. 

The mode in which the civil Courts axe placed in 
regular degrees of subordination la exhibited by -the 
general law of appeals, which so far as the chief-appellate 
authority is concerned, now depend upon the- High 
Courts’ Charters and the Civil, Procedure Code. 

The actual course of appeal differs in the different 
provinces. There are in Bengal, Madras, and the 
North-Western Provinces four kinds of Judges— 

Moonsiffs, Subordinate Judges, District Judges, and 
High Court Judges ; Sudder Ameens and Principal 
Sudder Ameens having been abolished. Moonsiffs 
may try cases up\to Es. 1,000 or Rs. 2,000 (in Madras 
up to Es. 2,500), and an appeal lie| from their decision 
to the District Judge. 

Prom the decisions of Subordinate Judges the 

appeal lies to the District Judge if the value of the 

case does not exceed Es. 3,000, and in all other eases 

direct to the High Count. The original jurisdiction, 

on the other hand, of the District Judges ^ unlimited 

in amount, including an important miscellaneous civil 

jurisdiction, as for instance, under the Succession Act, 

the Divorce Act, and the like. The appeal from their 

decisions lies to the High Court. 

■* * 

In Bombay, Moonsiffs, as well as Ameens, are 
abolished, and there are five kinds of Judges, viz., 
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Subordinate Judges of two olasses ; (1) those who 
may try cases up to Us. 5,000 ; (2) those who may try 
cases beyond that amount ; above them District 
Judges, with their Assistant Judges under them, and 
.their' Joint Judges, with concurrent jurisdiction ; and 
finally High Court Judges. District Judges are the 
principal Courts of original civil jurisdiction in the 
district, and are also Courts of Appeal from all decrees 
and o.rders passed by subordinate Courts, except from 
decrees above Us. 5,000, in which case the appeal lies to 
the. High Court. There are also Joint Judges and 
Judges having concurrent jurisdiction with District 
Judges, but doing such civil business only as they 
receive from the District Judge or the High Courts. 
Assistant Judges are subordinate to the District Judges, 
and may try any cases referred to them by the District 
Judges not exceeding Rs. 10,000, and not being in the 
nature of appeals. An appeal lies from such Assistant, 
as from a Subordinate Judge of the first class, to the 
District Judge in cases under Rs. 5,000, and in cases 
exceeding that amount to the High ^tfUrt. 

Conditions in the other provinces have tended to 
approximate more and more to those prevailing in one 
or other of these four provinces, 

Besides the judicial organisation just described, 
the Courts of the country include a variety of tribunals 
established for the purpose of.adjudicating upon small 
causes in a’less expensive and more expeditious maimer 
than is possible in those which have been described 
in this and in the last chapter. A sketc h of these will 
c onclude the account of the existing Civil Courts o£ 
B ritish Ind ia. 

Th e Oourtabf Small Causes in thePresiden cy Towns, 
as they now exist, were .originally establisEecTUnder 
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Act IX of 1850. They aie the successors of the old 1801— 1036.. 
Courts of Requests, which were established at Calcutta, 

Madras, and Bombay in 1753, by the Charter of (ieorgo 
II ; the limit of their jurisdiction being originally five* 
pagodas, subsequently in 1707,* extended to Rs. 80. . 

Two years later, an Actf of Parliament was passed to 
enable the Governors of Calcutta and Madras to extend 
the jurisdiction of those Courts to Ils. 400 sura, to 
alter and reform the constitution and practice qf the 
Courts, and to frame new rules and orders. By procla- 
mation, in pursuance of this Act, Commissioners were 
appointed for the recovery of small debts in Bengal, 
and the jurisdiction of the Court was extended in 1819 
to Rs. 400 sicca. The Courts ^ of Requests at all the 
Presidencies were, by the Charter of Justice and by the 
proclamations, placed under the control of the Supreme 
Court, in the same manner that inferior Courts in 
England were placed under the control of the Court of 
Queen’s Bench, and they continued to exist till 1850. 

In that yeaT an Act was passed repealing the* Act IX »t 
provisions of (3en rge II’s Charter, and all Acts made * 
concerning the constitution or practice of the Courts of 
Requests. Courts of Small Causes were established -as 
Courts of Record, with jurisdiction conterminous with 
thaCof the abolished Courts ; the judges were to be 
appointed by the Governor in Council, and to liave 
c ognizan ce over all s uits when the debt or damage 
claimed or the value of the property in cjispute was 
n ot more than Rs. 500, whether on balance of account 
or otherwise. It was provided that any Judge or 
Judges of the Supreme Court who should consent to 
Hid in the execution of the Act, might exercise all the 


* 37 Geo. Ill, c. 112, *. 30. 

1 30 * 40 Geo. Ill, e. 70, s.ll. 
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powers of a Judge appointed under it, and might try 
suits as if he were <a Small Cause Court Judge. All 
suits brought in. the Small Cause Court were directed 
to be heard and determined in a summary way, and 
every defence which would be deemed good in the 
Supreme Court, sitting as a Court of Equity, was 
declared to be a bar to any legal demand in the Court of 
Small Causes. 

In 1864 an Act* was passed extending the juris- 
diction of these Courts to the recovery of any debt, 
damage, or demand, exceeding _the sum. of Kb. 500, 
but not exceeding the sum of Rs. 1,000, p rovided th at 
t he cause of action should h&xe.iiriseii, .or_the. defendant, 
at the time of bri nging tfe. action,, s hould dwell or ca rry 
on business, or p ersonally work for g ain, within the 
local limits of the jurisdiction of the Court. Moreover, 
by consent of parties the Court had jurisdiction in 
cases exceeding in value the sum of Rs. 1,000. In 
cases exceeding Rs. 500 in value, the judges were 
"directed to reserve doubtful questions of law or equity 
for tbe opinion of the High Comet, ancjrt 8 give judgment 

contingent upon that opinion. 
r \ 

Act XV of 1882 repealed all prior enactments, 
and at present constitutes the Small Cause Courts of the 
Presidency Towns. The jaw a dministered and t he 
local limits of the jurisdiction corr espond to the High 
Co urt in its or dinary original civil jurisdicti on. With 
numerous exceptions specifiecfin the Act t hey may tr y 
a ll civil suits when th e amount o r value of the subject- 
m atter does not exceed"Rs^ ~2^000 ; the leave of the 
Court, however, being nocessary in certain circumstances. 
The exceptions include, amongst others, cases cancertf'- 
_ ing the revenue, acts ofdered or done by the executive 
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or by officers, and immoveable property. They also *861—1930. • 
include various suits belonging to equity, admiralty, 
and divorce ~j uristfictibn. The Courts are .subject trt 
the superintendence "o£ the High Courts. The Art had 
been amended by some later Acts. 

With regard to the Mofussil, Small Cause Court J JMlWJ 

, iSiunll CttUBc 

were established* in 186<) ; and in 18fi5 the law relating Courts; — ' 

tof them was consolidated .and amended. Art IX .of 

1887 reconstituted them. Suits to the value o£ lls/HOO; 

or, if the Local Government so direct, to the value of 

Rs. ljOOO^are, generally speaking, cognizable by those 

Courts. There are, however, fortv-fonr express excep* 

tions, which are specified iu the 2nd schedule to the 

Act of 1887. 

The constitution of the Courts, with the establish" 
incut of officers, depends upon the Local Government 
the previous sanction of the Governor-General i* 1 
Council being necessary. The territorial limits of eac^ 

Court are defined, and may at any time be abolished b> 

the Local Government. 

N 

Power is no longer given to reserve questions ft? 1 
the opinion of the High Court, and to give judgmoi* 1 
contingent thereon. But the High Court may for it 
own satisfaction call tor a case decided by the 8ra^ 

Cause Court, and pass such order as it thinks lit. 

Under a variety of .Indian enactments, some 0 
these Courts have had jurisdiction conferred on the 1 
in special matters, for the details of whioh the studeil* 
may consult Sir John Trevelyan's “ The Constitute 
and Jurisdiction of Courts of Civil Justice in Bribi 3 
Tndia ”, 


* Act XUI of 1800. 
t Act XI of 1865. 
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CHAPTER XIII. 

The inferior Criminal Courts and Police. 

Introduction — Act X of 1872 — Three proposed alterations — 

Suggestions of the Bengal Government — Report of the Com- 
mittee — Criminal liability of Europeans — The Criminal 
Courts established by the Code — Aot X of 1882 and Act V 
of 1808 — Distinction between the three classes of Magistrates 
— Magistrate of the District— Of the Subdivision — Speoial 
Magistrates — Courts of Session — Powers of Criminal Courts 
over Europeans — Powers of the Magistrate — Powers of the 
Sessions Judge— Powers of High CourtB — Abrogation of 
differential privileges since 1923 — Polioe Administration 
generally — As Modified jp'Bengal — In Bombay Presidency — 
In Madras Presidency — In the Presidency Tow'ns — Bombay 
n — Calcutta— Suburbs of Calcutta — Madras — ^North-Western 
Provinces— Justices of the Peace — Coroners. 

It remains to give an account of the Criminal Courts 
and Police organization now existing in British India. 
The system for the repression of crime is the most 
important branch of the Government of the country, 
the instrument by which peace and order, which are 
the chief objeots of ‘Government, are daily and in all 
the details of life secured. 

Closely connected with this Judioial and Police 
organization is the subject of criminal procedure. 
The first Code on that subject was passed in 1861 . It 
Was the product of several’ ‘generations of Indian 
administrators and statesmen, who from the first 
moment that they undertook the responsibility of 
Government, and abandoned a blind reliance on the 
Mahomedan Adawluts, had undertaken the task of- 
framing by degrees a system on which criminal justice 
should proceed. 1 The system which they originally 
established was frpm time to time frequently altered, 
,( 258 ) ' 
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' . 
amended, and readjusted, and at length a hundred 
regulations and Acts were consolidated and compressor 
into a single Code. 

Then came various amendments of the Cod^ 
itself, and, in course of time, Act VJII of 1869 console 
dated these amendments. 

Mr. Pita James Ste phen* said of the Code of 180j 
that it was ** drawn by men thoroughly well acquainted 
with the system with which thoy were concerned, 
but I am inclined to doubt whether they did not knov^ 
it rather too well, for they certainly threw the variou^ 
provisions together with very little regard to Urrange v 
ment and without any general plan”. The r'esu^. 
of the Amending Acts and of Act Till of 1869 was, h e 
considered, only to increase the confusion which haq 
uaxistied 

The consequence was that the Criminal Procedure 
C ode of 1872 was passed , which came into force on tht, 
1st of September of that year. It repealed the Code, 
of 1869 and so much of the Code of 1861 as had not beer 
repealed, and various other Acts bearing upon minor." 
points of criminal law and procedure. The later (Jodi, 
•(viz., Act VIII of 1869) had made extensive amend, 
raents in the earlier law without repealing it, so tha^ 
two Codes were in existence instead of one. The .Acj; 
o f 1872 en tirely re -arra mred the law, and. also, jwhjcl^ 
is the. important p oint f or, our attention, re constructed 
a ll the QrirnlnarUou rts TIiroughout the Mofus ^il- 

Three important alterations of law were propose^ 
in reference to what I have described as the rivaj^ 
judicial institutions of the Crown and the Company 
The object was to remove unnecessary distinctions, anq 

9 

* Legislative Proceedings of the Oounoil of India, Vol. XI 
«. 302. 
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e stablish grea ter uniformity^ of criminal jurisdiction 
and procedure. 

The first related to the jurisdiction given by the 
Statute of George III* to Justices of the Peace in the 
Mofussil, and exercised by them on European British 
subjects. It was proposed! that that jur isdict ion 
should extend to cases usu ally disposed o f before 
Magistrates upon summons. 

The second alteration proposed was to enable 
Sessions Juclges to dispose of all cases against European 
British subjects^ - unless theyTnsIitecT upon their right 
to be tried by the High Courts. 

T he third was wifrh regard to trial by juri es. 
Instead of convicting a r man if found guilty by a larger 
majority of a jury, and trying him again if found guilty 
by a smaller majority, the concurrence of the Judge 
was proposed to be the condition of the triumph of 
the majority. It was proposed therefore, that, if not 
,less than two-thirds of a jury convicted, and the Judge 
agreed with them, the accused was tq. be convicted ; 
if there was not such a majority, or if4he Judge did not 
agree with them, the accused would he acquitted. 

While the Bill was pending before the Council the 
Government of Bengal suggested that, instead of the 
Justices of the Peace (who are generally Mofussil 
Magistrates) being limited in their penal powers over 
European British subjeota Is* two months’ imprison- 
ment, as ^as the case under the Statute of George III, 
those powers should be considerably extendod, and 
that European British subjects should be rendered 
amenable in a great degree to the ordinary Criminal 


* S3 Geo. IUf o, 163. 

t See Legislative Proceedings (Indian Council), (1870), Vol. IX, 
p. 481. 
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Courts of the country. This suggestion was concurred. JV»i — lOHfl. 
in by other Local Governments, ^an<l the Heleet Com- 
mittec appointed to consider the Bill reported - 


(1) That a full power Ma gistra te, being a Justice of lleprot t»f 
the Peace7 and being, in the case of Mofussil Mtigis- ^imtfee. 
trates, a European British subject, should be empowered 

to try European British subjects fm s,uoh olTeneejt us 
could be adequately punished by. three moidhs’ 
lingrisomnent and_a fine of *Rs. 1,000. 

(2) That a Sessions Judge, being a European 
British subject, should be empowered to pass a sentence 
on British subjects of one year, or fine; and that, 
if the European British subject pleads guilty, or accepts 
the Sessions Judge’s jurisdiction, the Court may pass 
any sentence which is provided by law for the offence 
in question. 

(3) That a European British subject, convicted 

by a Justice of the Peace or Magistrate, should have a 

right oT appeal, either to the Court of Session, or High 

Court, at Ms option, ----- „ 

* - 

(i) That inVvery case in which a European is m 
custody, he may apply to a High* Court for a writ of 
habeas corpus, and the High Court shall thereupon 
examine tho legality of his confinement, and pass sncli 
order as it thinks fit. 


TMs report showed the general tendency of the new 
legislation, and challenged discussion upon the subject 
of the exclusive privileges of Europeans ,1n criminal 
matters. The further question relating to the extent 
to which uniform procedure in Presidency Town and 
Mofussil could be secured was left untouched. 


Act X of 1872 was a complete bodjr of law upon The Criminal 
three distinct subjects, viz., the constitution of the* by the 
Criminal Courts, the conduct of criminal proceedings, t ' odo ' . 
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and tie exercise of a preventive jurisdiction for the 
purpose of securing^the peace. 

As regards the first of these subjects, the Code 
proceeded upon the same principle as the Bengal 
Bessions Judges Act of 1871. It repealed a number of 
Acts and regulations which, in an obscure and fragmen- 
tary manner, established Criminal Courts, and placed 
the constitution and powers of those Courts in a clear 
and distinct shape. The Chief Criminal Courts 
throughout the country have already been described. 
The Code enacted that, besides these tribunals, there 
should lje four grades of Criminal Courts in British 
India, being those mentioned further on, exclusive of 
those of the Presidency Magistrates. 

f 

The Code was amended by several Acts (viz , XI 
of 1874, X of 1875, and IV of 1877), and eventually 
a n ew Code (Act X of 1882 ) was passed to consolidate 
a nd amend the law relatin g to crim inal pro cedure. 
That Code applied to the whole "of India, while Act X 
-of 1872 excluded from its operation High Courts in 
their original criminal jurisdiction %n6. the Courts of 
Police Magistrates in the Presidency Towns. The new 
Code repealed, wholly or partially, a number of Acts, 
including Act X of 1875, which regulated the criminal 
procedure of the High Courts, and Act IV of 1877, 
which regulated that of the Presidency Magistrates. 

Act X of 1882 was_ subse quently replaced by Act V 
of 1898. ffhe later Act, like the former, enacted that 
besides Tdigh Courts, and Courts established under any 
other law than the Code, there should be five classes of 
Criminal Courts in British India, viz. : — 

(1) Courts of Session. 

» f f* 

(2) Presidency Magistrates. 

(3) Magistrates of the first class. 
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(1) Magistrates of the second class. 

(6) Magistrates of the third class. 

» ft 

All crimi nal trials in British India must be held 
before one or other of these Courts. The powers .of a 
Court of Session extend to passing any sentence 
authorized by law ; but any sentence of death passed 
by it is subject to confirmation by the High Court. 
An Assistant Sessions Judge may not exceed seven 
years’ transportation or 'imprisonment. The main 
distinction between the other Comets is that a Presi- 
dency Magistrate and a Magistrate of the first class may 
sentence up to the term of two years, or impose a fine 
up to Rs. 1,000 ; a Magistrate of the second class may 
imprison up to six months,* or impose a fine up to 
Rs. 200 ; both of them may include in the imprisonment 
solitary confinement, and may, if in the case of, a 
Magistrate of the second olass he is specially authorized 
by the Local Government, order a whipping. A 
Magistrate of the third class may imprison for one 
month, or impose a fine up to Rb. 50, but he may; 
neither order senary confinement, nor a whipping. , 

Any Magistrate may pass apy lawful sentence 
combining any ot the sentences which he is authorized 
by law to pass ; that is to say he may award imprison- 
ment in default of payment of a fine, in addition to 
the full term of imprisonment which he is competent 
to award. 

*r • 

Besides these three classes of Magistrates, the 
Local Government must appoint in every district, 
outside the Presidency Towns, one of their number of 
^he first class who shall be called the District Magistrate, 
and shall exercise throughout^ it all the powers of a 
Magistrate. It may also appoint subordinate Magis- 
trates. In the non-regulation Provinces the Local 
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Government may invest the District Magistrate or any 
Magistrate of the first class with power to try as a 
Magistrate all offences not punishable with death. 

• All the Magistrates of the three classes shall be 
appointed by the Local Government, and shall be 
subordinate to the Magistrate of the District, the local 
limits of whose jurisdiction may be prescribed by the 
Local Government. All Magistrates are to be indepen- 
dent of the Sessions Judge, except to the extent and in 
the manner providod by the Code. 

The„Locnl Government may divide districts outside 
the Presidency Towns into subdivisions, and place any 
Magistrate of the first or second olass in charge of 
a Subdivision of a district. The Magistrate of the 
subdivision shall he subject to the control of the 
Magistrate of the District, but he in hi3 turn shall 
control every Magistrate within his subdivision. 

Special Magistrates may be appointed by the 
"Local Government in any local area outside the Presi- 
dency Towns. The Local Government may direct 
any two or more Magistrates to Bit together as a Bench, 
and may invest such Bench with the powers of a 
Magistrate of the first, second, or third class, and 
direct the Bench so constituted to try such cases or 
such classes of cases only, and within such local limits 
as it thinks fit j and in the absence of such direction, 
the Bench: shall have the powers of the highest class to 
which any one of its members who is present taking 
part in the proceedings belongs. 

The Presidency Magistrates are appointed for the 
Presidency Towns, which for the purpose of the Code 
are to be deemed districts. One of such Magistrates 
in each town is to be Chief Magistrate. 
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With regard to Courts of Session, every province, 
excluding the Presidency Town«,^ shall he a sessions 
division (sec. 7), or shall consist of sessions divisions ; 
and every division shall he a district or consist of 
districts ; the Local Government being empowered to 
alter the number of such divisions and districts. There 
shall be a Court of Sessions and a Sessions Judge for 
every sessions division. The Local Government may 
appoint Additional and Assistant Sessions Judge's, who 
shall exercise all the. powers of the Court, limited, 
however, as regards punishment, to seven years’ 
transportation or imprisonment. 

•» 

Any person (sec. 40K) convicted on a trial held by 
an Assistant Sessions Judge, -a District Magistrate, or 
other Magistrate of tho first class, may appeal to the 
Court of Session. A European British subject might 
at his option appeal either to the High Court or the 
Court of Session. But this privilege has now been 
taken away by Act XII of 1923. Any one convicted 
by a Sessions Judge, or an Additional Sessions Judee„ 
or by a Presidency Magistrate (if in this latter ease 
he is sentenced to upwards of six months’ imprisonment 
or Rs. 200 fine), may appeal fb the High Court, 
except iu cases where ho lias pleaded guilty, when 
there is no appeal except as to tho extent or legality 
of the sentence. There is also an appeal to the 
High Court from any sentence of four years’ im- 
prisonment or transportation by an Additional Sessions 
Judge or by a Magistrate specially empowered. There 
is no appeal, however, in petty cases, that is, where 
the Court of Sessions or any Magistrate of the first 
jjJass sentences to imprisonment not exceeding one 
month, or to a fine not exceeding \Rs, 50, or to 
whipping only, nor is there any appeal from certain 
summary convictions. 
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Tie provisions of tie Code, unless it is otierwise 
distinctly expressed, apply to all persons "without 
distinction of race ; but, until the passing of Act XTI 
of 1923, a separate chapter (c. 33) of it related to the 
investigation and trial of offences committed by 
European British subjects.* One provision in this 
exclusive chapter was that, in order to have any 
criminal jurisdiction in reference to a European British 
subject, the Judge of a Sessions Court must himself 
be of the same nationality ; if an Assistant Sessions 
Judge he must also have held the office for at least 
three years and been especially empowered in that 
behalf by the Local Government. Another provision 
was that for purposes ^of investigation, the judicial 
officer must hold the' double office of Magistrate of 
the first class, unless he is a District or Presidency 
Magistrate, and of Justice of the Peace, and must also 
be a European British subject. 

Any Magistrate might entertain a complaint, and 
f issue process to compel the appearance of the accused 
without regard to nationality ; but if ^fche accused was 
a European British subject, such process, before the 
enactment of Act XII of 1923, had to be returnable 
before a Magistrate competent to inquire into or to 
try the case. Suoh Magistrate, being a Presidency 
Magistrate, had power in. such a case to punish up 
to three mouths’ imprisonment, or up to a fine of 
Rs. 1,000, or both; and bebjg a District Magistrate, 
power up'to six months’ imprisonment and Rs. 2,000 
fine, or both ; in cases not adequately punished by 

* These include (1) all subjects of Her Majesty born, naturalized, 
or domiciled in the United Kingdom of Great Britain and Ireland, 
in any of the European, Amerioan or Australian colonies or posses . 
sions of Her Majesty, or in the colony of New Zealand, or in the 
colony of the Cop§ of Good Hope or Natal ; (2) children and grand- 
children of any suoh persons by legitimate descent. 
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a sentence of that character, the Magistrate had to 
commit the accused to the Court of Session, unless the 

. a 

offence complained of was punishable with death or 
transportation for life, in which case the commitment 
lay to the High Court. In the Presidency Towns tho 
commitment had to he to the High Court in eyery 
case, whether the accused was a European or Indian. 
In either Court, the accused, if a European, might 
claim to be tried before a mixed jury or a mixed set 
of assessors, not less than half being Europeans or 
Americans. He might also claim before a District 
Magistrate that his trial should be by jury. 

Before the Amending Act XII of 1923, Sessions 
Judges, or Additional Sessions Judges, and, when 
specially empowered by the local Government, 
Assistant Session Judges, who had held that rank for 
not less than three years, might pass on European 
British subjects any sentence warranted by law not 
exceeding one year’s imprisonment, or fine, or both. 

If, at any stage of the proceeding, the Sessions, 
Judge was of '•ajjiinion that such sentence would he 
inadequate, he had to record his opinion to that effect, 
and transfer the case to the High Court. 

Before tho Amending Act of 1923, a European 
British subject convicted by a Magistrate, or Assistant 
Sessions Judge, might, at his option, appeal to the 
Court of Session or to the High Court ; convicted by a 
Court of Session he might appeal to the High Court. 
The High Court was vested with power to order any 
European who complained of unlawful detention within 
its jurisdiction to be brought before it to abide Us 
Ifirther order (s. 466). 

The Magistrate was also bound to ask any accused 
person, unless he had reason to believe that he was 
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not a European British subject, whether he was one 
or not ; and if the, accused did not claim before the 
Magistrate who tried or committed him to he dealt 
with as a European British subject, he would be taken 
*to have waived his privilege. 

• The above provisions for differential treatment of 
European accused persons were in several respects 
removed and in others revised by Act XII of 1923, so 
as to place European and' Indian accused persons on 
a footing of equality. The European British subjects’ 
right to be tried by European Judges and Magistrates 
has beep entirely abrogated. Sessions Courts can now 
pass, sentences on them of death, penal servitude, 
imprisonment and fine,* Magistrates too can now pass 
sentences upon them up to the normal limits of their 
powers with the single saving that they cannot pass a 
sentence of whipping. The options previously reserved 
to them to choose between one of two grades of Courts 
has been taken away. The Amendment of sec. 491 
of the Code has now given the High Court power to 
.cause any person within its jurisdiction^ under unlawful 
detention, irrespective of his race cr nationality, to be 
dealt with according to law. In other respects the 
positions of a European and an Indian accused have 
been equalised by iu effect allowing an Indian to claim 
an all-Indian jury or a jury with an Indian majority, 
in like circumstances in which a European may 
claim an all-European jury or a jury with a European 
majority. 

With regard to the Police Administration in India, 
Act V o! 1861, modified by Act III of 1888, and later 
on by Act VIII of 1896, remains as the basis ujwsgi 
which the ,gf5ieral law on that subject outside the 
Presidency Towns rests, modified in different localities 
by special Acts ; which it is outside the scope of this 
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work to discuss with any minuteness. It has been isci 1930 . 

applied generally throughout the country. 


In Bengal on Act was passed in Jf»J7 which 
abolished municipal chowlcidars and provided (hoe, 
however, the Municipalities Act Y of 1876) that the 
Police in towns should be enrolled under the general 
Act, the expenses to bo provided by the town foi 
which they were appointed. Act VII of 18G9 provided 
for the establishment of general Police Districts, 
each subject to an Inspector- General : while a system 
of village cliowkidars was established by Act VI of 
1870. 


\i iikkIiI'u il 

in Bengal, 


In the Presidency of Bombay, excluding the town, In Bombay 
a local Act was passed callell, the Bombay District l 
Police Act, 1867. This was, however, repealed almost 
entirely by Bombay Act IV of 1890. which provided 
that the superintendence of the Police throughout the 
Bombay Presidency shall vest in the Governor, and 
that its administration shall vest in an Inspector- 
General and his deputies ; and in each district in a * 

District Superintendent, subject to the control anil 
direction of the Magistrate of the District. The duties 
and powers of the Police are provided for in the Act, 
viz., Bombay Act IV of 1890, amended by Act IV 
of 1902. In exercising his authority the Magistrate of 
the District must he governed by the rules and orders, 
of his Government:. He may in case of pressing need 
call upon the Inspector-General to furnish *111111 with 
additional police ; and the District Superintendents 
are bound to furnish him with reports on any matters 
connected with crimes and the maintenance of order, 

Slid even to remove their subordinates on his requisition. 

The Commissioner in turn has ’certain powers within 
his division which are paramount to those of the Magis- 
trate of the District. 
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The Regulation of Police within the Madras 
territories is provided for by Act XXIV of 1859, which 
was amended by a local Act, V of 1865. The superin- 
tendence of the Police was vested in the Governor in 
Council, with power to give exclusive authority to 
others to appoiut, supersede, or control any police 
functionary. An Inspector-General of Police with 
such subordinates as the Government may think fit 
are responsible for the administration of the force, 
Speoial Police officers may bo appointed in case of 
tumult or riot by the nearest Magistrate. The duties 
of Police. officers are, to use their best endeavours and 
ability to prevent all crimes, offences, and public 
nuisances ; to preserve the peace, to apprehend dis- 
orderly and suspicious characters, to detect and bring 
offenders to justice, to collect and communicate intelli- 
gence respecting the publio peace, and promptly to 
obey and execute all orders and warrants lawfully 
issued to them. 

r With regard to the three Presidency Towns, the 
Police administration was provided fpr- by Acts XIII 
of 1856 and XLVIII of 1860, and tliose Acts, subject 
to frequent amendments, remained in force as far as the 
town of Bombay was concerned, until they were finally 
repealed by Bombay Act IV of 1902, which consolidates 
the law relating to the polioe in that city. 

But in Calcutta, Act IV of 1866 of the Bengal 
Council ha? repealed them so "far as they relate to the 
town of Calcutta, and has provided that the administra- 
tion of the Police in that town should be vested in an 
officer styled the Commissioner of Police and appointed 
by the Local Government which can also appoint one» 
or more deputies to perform any of the Commissioner’s 
'duties under Ms orders. A special Police Force is 
provided for the town, of Calcutta. The Commissioner 
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appoints them. and may fine, suspend or dismiss them, 18<H— 1930. 
he may appoint special constables, on emergency, with 
the powers of ordinary officers of Police. 

Calcutta is divided into Police Distiicts and the 
existing Magistrates of Police are appointed under 
this Act. The powers of the Magistrates, the Commis- 
sioner, and the Police are carefully defined under 
the Act. 

Ten days before this Act was passed another Suburbs of 
Act, viz., II of 1S66 (Bengal Council), received the Calc,lttcl ' 
assent of the Governor-General. It enabled the Local 
Government to exclude the suburbs of the town of 
Calcutta from the general Policy District of the Prov- 
inces, and to order the constitution of a Police Porce 
therein to be under the exclusive direction and control 
of the Commissioner of Police for the town of Calcutta. 

No special Magistrate of Police is appointed for the 
suburbs, but the powers of the Commissioner therein 
are similar to those which he exercises in Calcutta. 

The municipal police continues to be regulated by local ( 
enactments. 

With regard to the town of Madras, the Police Madras. 
Acts XIII of 1856 and XLVIII of 1860 were repealed 
by the local Act VIII of 1867, which in turn was 
repealed by Madras Act III of 1888. The town Police 
was by the last Act constituted in such manner as tho 
Governor in Council shoidd direct. A Commissioner 
of Police was appointed for Madras, subject to the 
authority of the Governor in Council. 

In 1809 an Act* was passed by the Governor- North- 
General in Council to provide for the maintenance of Province*, 
the rural Police in the North-Western Provinces and to 


■ * Act HI of i860. 
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definfe tile law relating to village watchmen. Subse- 
quently Act XVI 'of 1873 repealed this Act, and 
provided for a village and road Police, omitting village 
watchmen, The village Police arc to be appointed 
by 'the zemindars, the road Police by the Magistrate 
of 'the district. Their duties arc prescribed by the 
Act. The Magistrate of the District may dismiss tlie 
members of either force. The Local Government may 
frame rules for their numbers, location, and discipline, 
and generally for the purposes of the Act. 

In 1869 the law relating to the appointment of 
Justices of the Peace was consolidated and amended 
by Act II of that year passed by the Governor-General 
of India in Council. t The new Code of Criminal Proce- 
dure (V of 1898), secs. 22 to 25, now contains the law 
on the subject. It is provided that outside the Presi- 
dency Towns tlie Governor-General of India in Council 
and every Local Government within its provinces may 
appoint such European British subjects as they may 
think fit to be Justices of the Peace within such terri- 
tories as may be notified. For the. three Presidency 
towns the appointment of Justices of the Peace rests 
generally with the Local Government. For those 
towns any persons resident within British India, and 
not being the subjects of any foreign State, who may be 
deemed qualified, are eligible. Outside the Presidency 
Towns existing Justices of tl^e Peace are deemed to be 
appointed" for the whole of India except the towns under 
the Act. 

A Justice of the Peace may be suspended or 
dUmissed by the Government which appointed him.«n 

The law relating to Coroners in the Presidency 
Towns was consolidated by Act IV of 1871. Every 
Coroner is appointed and may be suspended or removed 
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by the Local Government. He must inquire into the iar.1 -]03i». 
cause of death whenever any person has died by 
accident, homicide, suicide, in prison, or suddenly 
by means unknown. On receiving notice of such 
death he must summon a jury, view ami examine 
the body, summon witnesses, and finally draw up the 
inquisition according to tho finding of the jury or the 
opinion of the majority. It is no longer the duty of tho 
Coroner to inquire whether any person dying by his 
own act was or was not felo tie ne, to inquire of treasure 
trove or wrecks, to seize any fugitive’s goods, to execute 
process, or to exemise any Coroner’s jurisdiction not 
especially conferred by this Act. The Act was subse- 
quently amended by Act X of 1881, and finally by tbe 
Criminal Procedure Codes (X of 1882, and V of 1898), 
and the Coroners Amendment Act IV of 1908. Act 
V of 1889 however abolished the office for Madras and 
• made other provision for the discharge of its duties. 
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